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FROM THE EDITOR’S VIEWPOINT 


YNONVENTIONS HAVE BECOME a 

A definite part of American business 
life, contrasting sharply with the regard in 
which they are held in old world commerce. 
With our conventions, the by-products of 
amusement, entertainment and relaxation 
are the rule rather than the exception. 
Such factors neither prevent a convention 
from being stimulating or beneficial, any 
more than they make it a complete success. 
In either case, it rather depends upon whére 
the emphasis is laid. 

A convention is “A body or assembly of 
persons met for some common purpose,” 
according to Webster. Such a definition 
presupposes people with similar interests, 
from the same industry or political organi- 
zation or religious denomination, assembling 
for the purpose of improving or benefiting 
the industry or organization with which 
they are associated. It isn’t merely a meet- 
ing of old friends, who like to drink, eat or 
be entertained together, regardless of ex- 
ternal appearances, 

Such assemblages have generally been 
regarded by responsible management as of 
rather dubious value and have been dis- 
counted at a high rate. This is done, never- 
theless, in a majority of instances, because 
of their relatively high cost as contrasted 
with the immediate low financial gain to 
the employer. Those meetings, defined by 
Mr. Webster as composed of persons, “met 
for a common purpose,” which afford a 
definite mental stimulus to those partici- 
pating, in place of sheer physical debili- 
tation, cannot thus be stigmatized by a 
management, for the gain to the employee 
is undoubtedly also a gain to it. Such 
profit is not measurable in monetary terms 
and may well be used in argument against 
a broad, general damnification. 

Doubtless, the recent annual meeting of 
the American Life Convention, held at the 
Edgewater Beach Hotel in Chicago, was a 
convention in the true sense of the word. 


Here, executives and counsel of the ma- 
jortiy of the leading United States life insur- 
ance companies, in addition to independent 
attorneys and state officials, met for the sake 
of discussing and improving themselves, 
their individual companies, the industry as 
a whole, with a consequent benefit to the 
millions of the nation’s policyholders, One 
of the largest groups of its kind ever as- 
sembled, the meeting was regularly punctu- 
ated by a series of excellent papers. Those 
given at the Legal Section by Messrs. 
Collier, Brooke, Johnson, Spain and Smith 
were acclaimed by all in attendance as 
among the finest ever presented. The choice 
of subjects, problems ever needing discussion 
and clarification, was excellent. An interest- 
ing point that everyone appreciated was 
that for the most part these papers were 
not read to the convention. Extemporane- 
ous presentation was the order of the day 
with the paper being used merely as an 
outline. In this way the interest of the 
listeners was maintained, and Ralph Kast- 
ner must have appreciated the lessening of 
the burden on his throat to rouse the 
convention as he surveyed 1948 Insurance 
Legislation and Litigation, in his windup 
address. 

Dedicated as it was to the improvement 
of the industry and the understanding 
among representatives of different interests 
within the field, this was a convention in 
the true sense of the word. Amusement, 
entertainment and the like played a part, 
but were nevertheless subordinated to the 
prime purpose of the meeting. The value of 
such a meeting couldn’t be called dubious, 
or discounted, for no one, exposed to the 
proceedings could avoid the beneficent and 
stimulating effects of the speakers and their 
papers. No one could but realize that in 
such a meeting of these purposeful people, 
the best interests of company, policyholder 
and government were being furthered. It 
definitely set a pattern that other groups 
could follow to good advantage. 
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THE GENERAL RULE—PARENTS ARE NOT LIABLE FOR 
THE TORTS OF MINORS—IS CLARIFIED WHEN THE 
FACTS ARE KNOWN ON A WHO-WHEN-WHERE-WHY BASIS 


PARENTAL LIABILITY 


By ARTHUR T. SPENCE 


AS YOU, the reader, are probably pos- 
4+Asessed of a more extensive library than 
my own limited assortment of texts, digests 
and reporters, this article will be of small 
value if you are looking for a heavy legal 
treatise, dripping with citations, on the sub- 
ject of parents’ liability for the torts of their 
minor children. No short handbook for 
adjusters, nor ready-made brief for legal 
counsel is to be found below. I have, in 
fact, only one basic thought to offer—one 
idea, with a few illustrations, to make my 
point—and that is all. In self-defense, 
however, permit me to remind any disap- 
pointed scholar who may read this that 
many a good case has been lost by reason 
of failure to approach the problem along 
the simple but sure course which I have 
tried to set here. 


Three Exceptions to General Rule 


The liability of parents for the torts of 
their minor children is generally discussed 
under the heading, “Parent and Child,” and 
there, under various sub-headings, the law 
is to be found in the numerous reported 
cases from all.over the country. All of 
these cases, however, seem to fall into three 
main groups, which are actually merely 
three types of exception to the foundation 


1 Footnotes appear on page 792. 


principle that parents are not liable for the 
torts—i. e., the misdeeds or careless, harm- 
ful acts—of their minor children. 

In the first group are those cases which 
involve the ordinary rules of agency and the 
closely related master and servant situation. 

In the second group are those cases which 
deal with inherently or “per se” dangerous 
instruments. 


Finally—and perhaps the most contro- 
versial and confusing to laymen—is the third 
group, comprising cases which might be des- 
ignated as the “participation” or “adoption 
of tort,” or what I shall refer to as the 
“suilty knowledge” group. 

With these three classifications in mind, 
the first problem is to determine into which 
group a particular case falls. For, with 
certain dramatic exceptions, the law appli- 
cable to any particular case—once it is clas- 
sified—is more or less uniform. Of course, 
variations and conflicts range all the way 
from the absolute liability of parents (which 
some civil codes seek to impose) to the 
freak lack of responsibility which parents 
enjoy in California.” But even in these 
states the courts have recently sought to 
temper somewhat the extremes of the ear- 
lier cases. 

Of the three groups, perhaps the least 
difficult to appraise is the first—the master- 


The author is a member of the Milwaukee, Wisconsin, firm 
of Spence & Hanley. 
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servant situation. For example, where the 
child is clearly engaged in performing serv- 
ices for the parent (such as a farm boy 
driving his father’s team to town to sell 
vegetables), the liability resulting from any 
negligence of the boy is clear. Conversely, 
where the child steps aside from the duties 
to. be performed for his parent, well-estab- 
lished principles of law release the parent 
from liability. These situatiors are not hard 
to recognize. 


“Dangerous Instrument’’ Group 


More difficulty is encountered in the “dan- 
gerous instrument” group. Here again, the 
law itself is pretty clear; it is only the facts 
which obscure the question. For example, 
if a parent presents a young son with a 
machine gun or an automatic pistol, and 
encourages him to use it on a crowded 
beach, there should be no serious problem 
involved in determining whether or not the 
father can be held for any resulting inju- 
ries to unsuspecting bathers. But cases like 
that do not get into court. The ones that 
do come to court involve issues of fact. 
Did’ the father actually give the boy a 
machine gun, or did he find it in the bushes 
where some gangster had thrown it? Was 
the father with him at the time, or was he 
in another state on a business trip? The 
extremes are simple, It’s the close cases 
on the facts that go to trial. 


Knowledge, Direction 
or Participation 


The least common type of case, and per- 
haps the most misunderstood so far as the 
public is concerned, is where, by reason of 
prior knowledge, actual direction, or par- 
ticipation in some wrongful conduct, the 
parent must answer in damages for the 
harm done by the child. 


An ancient, and somewhat amusing, ex- 
ample of this type is the teacher-ducking 
episode of Kansas, where the father told 
his sons that they ought not to duck the 
teacher, but that he would pay half the 
expenses incurred if their grandfather would 
pay the other half. In spite of the grand- 
father’s declination the boys went ahead 
with the ducking, and needless to say, the 
father paid not half, but all, of the resulting 
damage.” 
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In this same category fall the cases of 
advance notice of “habitual” misconduct, 
“vicious tendencies” and the like. Of this 
have the unruly and _ vicious 
youngster who “beats up” a smaller boy. 
The father is held because of the fact of 
his knowledge of a pre-existing habit of his 
son’s, frequently exhibited by 
conduct.’ 


sort we 


similar 


Age Factor 


Another legal question that may be in- 
volved in any of these cases concerns the 
age of the child. This problem, however, 
should be obvious except for the facts. 
We all know, for example, that children 
below the age of what might be called 
“childish discretion” can be guilty of no 
negligence and such children cannot be held 
responsible. Consequently, the liability of 
a parent for the acts of these little people 
is strictly limited to those cases in which 
the parents, and the parents alone, can be 
found guilty of some foolish, positive act 
or careless neglect. It is interesting to 
note, however, that even in such cases the 
legal principle upon which liability rests 
is exclusive of the mere fact of parenthood. 
In other words, the liability is not predi- 
cated on the fact of parenthood, but is based 
upon the foolish or negligent act itself, 
which might apply with equal force had the 
child been, for example, an incompetent 
adult, unrelated to, but in the charge of the 
defendant.‘ 

On the other hand, where the child is 
old enough to “know better”, i. e., to be 
guilty of negligence himself, the defense for 
the parent-defendant has two strings to its 
bow. The plaintiff must not only prove that 
the child was old enough to know better 
and was therefore negligent, but he must 
also prove that papa or mama knew, or 
should have known, what Junior was up to 
and the injury or damage which would or 
might result, thereby proving that the par- 
ent was also negligent. 

Perhaps you will say: “True enough, 
but what we want is (a) an accurate yard- 
stick with which to measure human failure, 
(b) a formula of law to apply, and (c) a 
sort of legal electric eye to detect flaws in 
the ultimate conclusion.” 
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Believe it or not, all of these miraculous 
devices are available in one neat package— 
the facts. 


Get the Facts 


Therefore, forget the law for the time 
being and get the facts—all of them. Then, 
when you think you have them, start your 
investigation all over again and get a few 
more which you missed the first time. A 
few facts are likely to be delusive—all the 
facts are needed for the solution. If you 
have an innate sense of justice you will have 
little difficulty in solving your problem, for 
the law tries to be just and reasonable, and 
I think it usually is. 

Here, for example, are some of the facts 
in a case which is still pending at the time 
of this writing. While visiting in the north 
woods of Wisconsin, a small boy, ten years 
of age, was sent to fetch some nails for a 
workman who was putting roofing paper 
on the barn. While nosing about in the 
shed where the nails were kept, he came 
upon some dynamite caps. In_ typical 
boyish manner he pocketed a few of these 
interesting objects and subsequently car- 
ried them back to his home in Milwaukee. 

Some time later he proudly exhibited 
the caps to the little boy who lived upstairs 
in the family duplex. The other boy took 
one of the caps into the street and picked 
at it with a match. The resulting explosion 
took most of the fingers off the little boy’s 
hand. In due course a claim was filed, 
followed by a law suit against the father. 

Passing the question of possible liability 
of the interpleaded owner of the tool shed 
where the caps were found, let us examine 
the case for and against the father. What 
are the rest of the facts? Did the father 
knew his son had taken the caps? If not, 
should he have known? Where was the 
shed in relation to the home in which the 
little boy was a visitor? How did he happen 
to be asked to fetch. nails? Was this the 
first trip to the north woods? What was 
the daily routine of the family? Where did 
they spend their time? Who else was 
around? In short, the whole history of the 
place, as well as a complete description of 
the geography, the people and their rela- 
tions, both social and economic, perhaps 
over a considerable length of time, might 
be required. 
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Following a complete investigation of the 
situation up north, we must examine in 
close detail all of the facts and circum- 
stances at the home in Milwaukee. What 
were the habits of the children and their 
parents? Who knew about the caps? The 
“who,” “where,” “when” and “why” ques- 
tions must all be answered in detail. 

So the facts are hard to get! Yes, of 
course, they are hard to get. So the facts 
are in dispute! “Mais oui, vraiment!” But 
what are investigators for? When the facts 
are known the law will be clear. 


Another illustration of the importance of 
facts involves a friend of mine, the father 
of a small boy, while the family was living 
in one of the suburbs of New York City. 
Across the way from their home an elderly 
spinster occupied her ancestral mansion on 
a sizeable estate. The main house, where 
she lived, was a considerable distance from 
the stables, barns and other outbuildings 
which included an ancient greenhouse. For 
reasons best known to herself, the good 
lady had for some years abandoned all 
pretense of keeping up the place, and time 
and the elements, to say nothing of Mother 
Nature, had moved in. Weeds and tall 
grass surrounded the outbuildings. Rotting 
doors stood ajar while moss crept over 
the leaky roofs which sheltered only the 
birds and small animals inhabiting the out- 
buildings. Only the glass panes of the 
greenhouse remained intact and in place. 
What a wonderful playground for my 
friend’s small son and his pals! And what 
a temptation were those glass windows! 
It was too great. One day the boys threw 
a stone. A delightful “plunk” and tinkle 
rewarded their good aim. Another stone 
and another pane. Then another and 
another. It took quite awhile to finish the 
job, but their hearts were in it and before 
supper-time the greenhouse was a shambles. 
Willful, wanton, malicious destruction of 
property! Vandalism! Trespassers! A tor- 
tious act if there ever was one. But my 
friend’s son was only seven years old at the 
time. Too young to be guilty of wrong. 


Was the father liable? On the facts set 
forth my friend was advised not to pay. 
But a shrewd investigator employed by 
the attorney representing the spinster came 
up with the rest of the facts. He showed 
by affidavits that my friend had been heard 
to complain rather bitterly about the “eye- 
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sore” across the road. In fact, he had been 
overheard by an unimpeachable witness to 
remark in the presence of his son that “some- 
one ought to knock the place down.” It 
further developed that the neighborhood 
children had adopted the barns and out- 
buildings of the old lady’s estate as their 
private domain. “Cops and robbers” and 
“commando raids” had been in daily 
progress. Furthermore, several previous 
minor accidents, such as torn pants, barked 
elbows and knees, as well as considerable 
minor damage to the premises, were a matter 
of common knowledge. Of this the father 
was well aware. My friend’s lawyer re- 
vised his opinion and recommended a 
settlement. 

Another case, tragic, but interesting, in- 
volved a client of mine in the real estate 
business. While it does not involve di- 
rectly a question of parental liability, it 
illustrates the importance of all of the facts 
by a sort of reverse English. 

In this case, my client owned a tract of 
land in a rapidly growing suburb. The 
tract had been subdivided, but remained 
unimproved. At the time of its purchase, 
a stream which was fed by surface waters 
from higher lands overflowed each spring 
season, crossed several of the lots in the 
tract, and then flooded across a gravel road, 
eventually draining into the Milwaukee 
River. As the community developed, how- 
ever, the gravel road was paved, and curb- 
ings, as well as sidewalks, were put in. 
These improvements, which necessarily in- 
cluded proper grading, formed a sort of 
dam across the stream, which thereupon 
flooded back over my client’s property 
making a pond in the natural declivity dug 
out over the years by the stream. The 
village clerk served notice on the property 
owner to fill and grade the property and 
made the suggestion tHat certain building 
contractors would be glad to make the fill 
with the consent of the owner. The con- 
sent was given. However, the so-called 
“fill” was actually made with very little 
dirt and a considerable amount of broken 
concrete—and no grading. Consequently, 
the hole remained, being only partially filled 
with chunks of stone and concrete. Un- 
fortunately, my client never took the trouble 
to inspect the property, which constituted 
a “nuisance,” as defined by certain provi- 
sions of the village code. 


One spring evening, two years later, while 
his parents were out socially, a little five- 
year-old boy strayed from his home, found 
and fell into the pond, and was drowned. 
A college student “sitter,” who had been 
left in charge of the children, had been 
washing dishes at the time and so had not 
missed the child until it was too late. A 
law suit was threatened, which was favor- 
ably settled only because of certain facts 
which were brought to light upon a thorough 
investigation. At the outset, no contributory 
negligence on the part of the plaintiff father 
could be seen. The sitter charged with the 
care of the children was of sufficient age 
and intelligence to be entrusted with small 
children. She had performed all of the 
duties of her job reasonably to be imposed. 
She had prepared the evening meal for the 
children at an early hour, and while it 
was still light she had permitted them to 
go out into the yard while she cleared the 
table and washed the dishes. Of the three 
children in the family, little Johnnie was 
the youngest and it was he who wandered 
off to his untimely death. 

By persistent search for additional facts, 
however, it was finally brought out that 
little Johnnie was an habitual “rover.” On 
numerous occasions he had been found to 
have left his brother and sister and other 
children at play and had wandered off by 
himself. It was further discovered that the 
police had been called upon to join in a 
search for him more than once. There was 
evidence that the father himself had pre- 
viously discovered the little fellow playing 
at the edge of the very pond in which he 
was finally drowned. But no word of warn- 
ing of these facts had been given to the 
hapless sitter charged with his care. Re- 
luctantly, the neighbors were forced to 
admit that Johnnie was a “problem child” 
when it came to running away. Yet the 
father had failed to warn the new sitter 
of little Johnnie’s habits. 

So here again, facts which were brought 
to light only upon diligent search, greatly 
weakened an otherwise strong claim for 
substantial damages, and paved the way 
for a relatively small settlement. 


“‘Bow and Arrow’ Case 


My final illustration is a case in which 
all principles of parental responsibility are 
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to some extent involved. It is known 
locally as the “Bow and Arrow” case, and 
it finally came before the Wisconsin Su- 
preme Court. 

In this case, a fourteen-year-old boy, par- 
tially disabled by a sprained ankle, while 
seeking to entertain himself during his 
convalescence, discovered his father’s archery 
set in a cupboard in the basement of his 
home. The set consisted of a so-called 
forty-pound bow, together with a quiver of 
steel-tipped arrows. In the presence of 
neighborhood children, the boy had been 
induced to shoot an arrow into the air, 
which the smaller boys would pick up and 
return to the boy, who would again shoot 
it into the air. This sport continued for 
some time until ten-year-old Tommy Sei- 
bert, one of the neighborhood children, 
“stuck his head out” of the garage door 
and caught the arrow in the eye. For- 
tunately, the steel point had been removed 
and the wooden shaft splayed by pounding 
on the concrete ramp of the driveway; but 
serious permanent injury to the eye re- 
sulted nevertheless. 

The opinion of the trial court is so in- 
cisive in discussing facts that I believe it 
will clearly illustrate the point of this ar- 


ticle. I therefore take the liberty of quoting 
in part from the opinion of the Honorable 
Gustave G. Gehrz, Milwaukee County, Cir- 
cuit Judge, as follows: 


“The complaint in this action, verified on 
July 2, 1945, about two years after the 
accident, and with ample time to ascertain 
the real facts, alleges that the infant plain- 
tiff, Thomas Seibert, ‘was playing in a 
vacant lot near his home at said time’. 
Such is not the fact. He was on the Morris 
premises on North Shoreland Avenue, num- 
bered 5757, whereas his home was on North 
Kent Avenue, numbered 5736. 

“The complaint further alleges that 
William Morris, Jr., was carelessly and 
negligently ‘wielding said bow and arrow 
and shooting the same so as to shoot an 
arrow from said bow, causing said arrow 
to hit and strike the right eye of said infant 
plaintiff, Thomas’. That ts not the fact. The 
arrow had been shot into the air, said plain- 
tiff was in the garage, he was hit by the 
descending arrow after he had left the 
garage. Note the shortness of the period 
of his stay in the garage. He did not allow 
time for the arrow to come down to earth. 


He knew the danger all of the time. It was 
so obvious that he couldn’t help but know 
it, and that was the reason that he went 
into the garage, his recognition of the na- 
ture of the danger. He had gone into the 
garage a number of times, according to his 
own testimony. We will read that a little 
later to make it very accurate. 


“The complaint further alleges that the 
defendants (the parents)—and, by the way, 
the parents only are sued here—procured 
said bow and arrow for their said minor 
child’ and ‘permitted him to use the same 
in play with other children’ and ‘knowing 
* * * that their said child used such in- 
strumentality in a dangerous and negligent 
manner’ and that ‘after they had procured 
said bow and arrow for their said minor 
child and prior to the date of the injury’ 
both of said defendants had knowledge that 
the said (son), their said son, used said bow 
and arrow after it was so procured in a 
dangerous, negligent and careless manner 
so as to endanger the safety of others. 
That is not a fact. They did not ‘procure’ 
the bow and arrow for the boy. It was the 
father’s bow and arrow. A separate bow 
and arrow had been obtained for the boy, 
and a third one for the younger boy, and 
they were to be used when they accom- 
panied their father to a public park and 
there used the bows and arrows in the way 
that all the frequenters of that park and 
those who enjoyed the opportunities there 
offered used their bows and arrows, shoot- 
ing at a target provided by the park au- 
thorities. 

“Moreover, the boy did not use that bow 
and arrow in a dangerous and negligent 
manner. He did shoot it in the air, shot 
the arrow in the air, but he did tell the 
other boys to get under cover so that the 
descending arrow might not come in con- 
tact with them. That was a very thought- 
ful thing for that boy at his age to do. 
We may as well give him credit for that 
precaution. 


“The reason for the cautionary instruc- 
tion and the necessity for following it was 
obvious to Thomas Seibert because he com- 
plied with it fifteen times, and the fourteen 
times he followed it to the point of staying 
in the garage long enough to have the 
arrows descend to the earth and even then 
going out to pick them up only after they had 
fallen to the ground. On the fifteenth oc- 
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casion, as we will presently ascertain from 
his testimony, which will be read as given, 
he left that garage too soon, when impa- 
tient to wait those few seconds that it 
would take that arrow to come down and 
reach the ground. The poor boy at that 
time was negligent and got into the way 
of trouble, with the result which was un- 
avoidable so far as the Morris boy is con- 
cerned. 


“TI have already referred to the commend- 
able precaution which not only applied to 
Thomas Seibert but also to the smaller boy 
who got under the table and in that way 
sought shelter. All those boys knew that 
a descending arrow, if it came in contact 
with them, might hurt them to a greater or 
lesser degree, and we would allow ourselves 
to be taken into the field of conjecture if 
we were to attempt to say those boys 
weren’t old enough to know that and that 
they did not actually and fully know it when 
they acted accordingly so many times. 


“The complaint further alleges that the 
Morris boy used the bow and arrow before 
the occasion in question ‘in the presence 
and within the control of the defendant 
Marie Morris’. There is no evidence of 
that allegation, and there surely is no evi- 
dence that his mother ever controlled his 
actions in that respect. 


“The complaint also alleges that the de- 
fendant parents ‘aided, encouraged and 
countenanced the negligent and careless use 
of the said bow and arrow’ by their son 
William ‘so as to endanger others.’ That 
is not the fact. These parents never did 
encourage and countenance what was done 
by the boy. That afternoon, he procured 
the bow and arrow of his own volition, in 


his own boy’s way, from a reasonably safe 
place in which it had been placed by the 
father in the basement, the top shelf of a 
cupboard which, although not lockéd, was 
a reasonably safe place in any reasonable 
sense of the term. It isn’t necessary to 
make a thing absolutely safe to give the 
protection of the law to the person who is 
careful in that respect. A reasonably safe 
storage place is sufficient. .” (Italics 
supplied.) 

The court goes on to analyze the entire 
case with a comprehensive review of the 
law applicable to the facts, and concludes 
in part with these words: 

“After all, we can not assure all the chil- 
dren of absolute safety from injury in play. 

[Therefore,] parents should not be 
subjected to the liability of a heavy lawsuit 
because of that unfortunate occurrence. It 
would be a very sad burden placed upon 
family life and mothers who are busy with 
their work and fathers who are out earning 
the daily bread, to impose upon them a duty 
that they must attain perfection in conduct 
on the part of their children to the end 
that no child would ever be injured. e 


Accordingly, a motion for a directed ver- 
dict in favor of the defendants was entered 
and the Supreme Court sustained the deci- 
sion on appeal.® 


In conclusion, I submit that in all cases 
of possible parental liability it is the facts 
—all the facts—which control, and which 
therefore demand minute scrutiny after dili- 
gent search; and that in nine cases out of 
ten the law will be evident under simple, 
ordinary rules of fairness and justice, once 
the true facts are known, [The End] 


FOOTNOTES 


1Cf. Green v. Moore, 4 La. App. 495, and 
Wright v. Petty, 7 La. App. 584, under Louisiana 
Civil Code Article 2318, with Figoule v. Guisti, 
185 Pac. 694, 43 Cal. App. 606, and Hagerty v. 
Powers, 66 Cal. 368, 5 Pac. 622. In the Cali- 
fornia cases, even a loaded revolver in the hands 
of a minor child with the father’s consent and 
approval imposed no liability. 

2 Sharpe v. Williams, 41 Kan. 56, 20 Pac. 497. 

* Ryley v. Lafferty, 45 F. (2d) 641 (Ida.), 
wherein the court said: ‘‘While it is true that 
parents are not liable for torts committed by 
their minor children without their consent and 


knowledge, yet the principle applicable to the 
facts alleged in this case is that the parents are 
liable if it appears that they know that their 
child was guilty of committing the particular 
kind of tort habitually and encouraged the 
child, as alleged, and made no effort to correct 
or restrain him.’’ To the same effect see Howell 
v. Norton, 99 So. 444, 134 Miss. 616. 

*See 39 American Jurisprudence 690, Section 
55 and cases there cited. 

5 Seibert et al. v, Morris et al,, 32 N. W. (2d) 
239. 


—— 
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HOW 
The Amended Discovery Rule 
Affects Relevance...sy ton Hocker, Jr. 


HICKMAN v. TAYLOR 


This paper was delivered at the meeting of 
the Insurance Section of the American Bar 
Association, held at Seattle, Washington, in 
September, 1948. 


T THE 1946 MEETING of the In- 
Fewaete Section of the American Bar 
Association, Mr. Kenneth B. Hawkins de- 
livered an address discussing the amend- 
ments to Rules 26 (b), 30 (b), 33 and 34 
proposed by the Advisory Committee of 
the American Bar Association. Mr. Haw- 
kins’ thoughts on this matter were later 
published in January, 1947, in somewhat 
expanded form in 25 Texas Law Review 
276. Since the address, the Supreme Court 
has acted on the Advisory: Committee’s 
recommendations (329 U. S. 843 (1946)), 
and has delivered the already famous 
opinion in the case of Hickman v. Taylor, 
329 U. S. 495 (1947). 

The amended rules went into effect by 
the provisions of Rule 86 on March 19, 
1948 (Hirshhorn v. Mine Safety Appliances 
Company, 8 F. R. D. 22), so it is too early 
to see the effect of the amendments in 
court opinions. 


Rule 26 (b) delimits the scope of ex- 
amination by oral pre-trial deposition. 
Prior to the amendment, any matter not 
privileged, which was relevant to the sub- 
ject matter involved, might be inquired into. 
The word “relevant,” however, seemed too 
limiting to the Advisory Committee, which 
stated in its notes (5 F. R. D. 454): 

“Under Rule 26 (b) several cases, how- 


ever, have erroneously limited discovery 
on the basis of admissibility holding that 


the word ‘relevant’ in effect meant ‘material 
and competent’ under the rules of evidence.” 


And so that there might be no further 
such errors by the court, pertinent amend- 
ments to the discovery rules were proposed 
and are summarized below: 


Rule 33: Interrogatories to Parties: A. 
Delete the requirement that the officer 
interrogated be competent to testify in 
the party’s behalf. B. Add: Interroga- 
tories may relate to any matters which 
may be inquired into under Rule 26 (b). 

Rule 34: Discovery and Production of 
Documents: A. Delete the words “mate- 
rial” and “relevant” and substitute for them 


“within the scope of the examination per- 
mitted by Rule 26 (b).” 


Rule 26 (b) thus becomes the criterion 
for all types of discovery, and that rule 
is amended by adding the sentence: 

“It is not ground for objection that the 
testimony will be inadmissible at the trial 
if the testimony sought appears reasonably 
calculated to lead to the discovery of ad- 
missible evidence.” 


Significance of Amendments 


The implications of this sentence are 
enormous. Who has not turned up, when 
least expecting it, and in the most unlikely 
place, a “lead to the discovery of admissible 
evidence?” Who can say that any interrog- 
atory which the mind of a Philadelphia 
lawyer can concoct does not “appear rea- 
sonably calculated to lead to the discovery 
of admissible evidence” on any issue, how- 
ever remote? Do we not all remember 
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the moral of Tennyson’s “Flower in the 
Crannied Wall’* in which the poet said 
that ultimate inquiry into the substance 
of this little flower was reasonably calcu- 
lated to lead to the discovery of the true 
nature of both God and man? Do we 
not all know that Albert Einstein at this 
very hour is attempting to fathom the 
laws of the vast supergalaxies of space 
half a billion years away by inquiring into 
the structure of the equally remote and 
inconceivably minute atom ?? 

As it stands, this sentence leaves no 
limit to inquiry save privilege. Something 
of the significance of this amendment 
weighed upon the Advisory Committee, 
and to hedge upon this carte blanche it 
proposed another amendment. Rule 30 (b) 
gives the court discretionary power to cur- 
tail or terminate depositions on showing 
of hardship. To this rule the Committee 
proposed the following addition (5 F. R. D. 
456): 

“The court shall not order the production 
or inspection of any writing obtained or 
prepared by the adverse party, his attorney, 
surety, indemnitor or agent in anticipation 
of litigation or in preparation for trial, 
unless satisfied that denial of production or 
inspection will unfairly prejudice the party 
seeking the production or inspection in 
preparing his claim or defense or will cause 
him undue hardship or injustice. 

“The court shall not order the production 
or inspection of any part of the writing 
that reflects an attorney’s mental impres- 
sions, conclusions, opinions, or legal theo- 
ries, or, except as provided in Rule 35, 
the conclusions of an expert.” 

Mr. Hawkins recommended the deletion 
of the “unless” clause, which would have 


1 Footnotes on page 800. 


Mr. Hocker, a partner in 
the St. Louis firm of Jones, 
Hocker, Gladney & Grand, 
is general counsel of the 
Missouri Insurance Com- 


pany 
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left a workable, understandable rule, al- 
though one which would have been too 
narrow for the Committee. As it stood, 
on recommendation, however, the rule was 
to be applied or not, in any case, according 
to the individual judge’s own notion of 
what might constitute “unfair prejudice” 
or “undue hardship or injustice.” The dis- 
tinction between fair prejudice and due 
hardship, on the one hand, and unfair 
prejudice and undue hardship on the other, 
is a little hard to grasp. 


So hard, in fact, that the Advisory Com- 
mittee itself was most apologetic for this 
amendment and its other earlier attempts 
to define the discretion set out in the 
“unless” clause. (5 F. R. D. 339, 355, 356, 
357.) So hard, in fact, that the Supreme 
Court passed this proposed amendment by, 
altogether, and left Rule 30 (b) as it was. 
The hedge was never planted, and Rule 
29 (b) remains a carte blanche. 


So, as we have noted, the amendments 
effective last March leave no other limita- 
tion on the scope of discovery than privilege, 
the “lead-to” evidence requirement and the 
notion of each trial judge as to what 
“justice requires,” under Rule 30 (b). The 
ordinary rules of admissibility as a criterion 
are gone with the wind. 


Hickman v. Taylor 


In this state of affairs, and just ten 
days after the amendments were reported 
to Congress, the Supreme Court decided 
Hickman v. Taylor, a case which had 
attracted so much attention in the trial 
court and before the Third Circuit Court 
of Appeals that briefs as amici curiae were 
filed by two unions and two bar associa- 
tions, including our own, the American 


He is secretary of the St. 
Louis Bar Association and 
chairman of the Public Re- 
lations Committee of the 
Missouri Bar 
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Bar Association brief being written in part 
by retiring Section Chairman J. Harry 
La Brum. 

The question presented (omitting techni- 
cal questions concerning the form of the 
motions ignored by the court) was whether 
one party could, under discovery procedure, 
force his opponent to “produce all written 
statements of witnesses obtained by Mr. 
Fortenbaugh, as counsel and agent for 
Defendants; state in substance any fact 
concerning this case which Defendants 
learned through oral statements made by 
witnesses to Mr. Fortenbaugh whether or 
not included in his private memoranda.” 


The Supreme Court unanimously dis- 
allowed the interrogatories in both the 
principal and concurring opinions, which 
is comforting, but in doing so announced 
a rule of decision just as fuzzy and in- 
applicable as the proposed and rejected 
amendment of the Advisory Committee. 
Indeed, it is in effect the same as the re- 
jected amendment, only without the sanc- 
tion of being a duly promulgated rule. 

The opinion rejected (1. c. 510) the Eng- 
lish concept that the lawyer’s privilege 
extended to conversations with witnesses 
as well as with clients,’ and held that the 
privilege exception of Rule 26 (b) did not 
protect Fortenbaugh (329 U. S. 1. c. 508). 
The material sought was conceded to be 
relevant (1. c. 509). Since there were no 
other restraints on the scope of discovery 
in the rules, except for relevance and privi- 
lege, nor any statutory or constitutional 
prohibitions referred to in the opinions, it 
would seem that the interrogatory should 
have been answered. But it stuck in the 
craw of the court to delve on suspicion 
into a lawyer’s file and mind, and without 
giving any legal reason therefor, the court 
simply refused “to interpret the rules at 
this time [sic] so as to reach so harsh 
and unwarranted a result.” (1. c. 514). 


But the court by no means foreclosed 
future delving of this sort. Arguendo, the 
court said (1. c. 511): 


“We do not mean to say that all written 
materials obtained or prepared by an ad- 
versary’s counsel with an eye toward litiga- 
tion are necessarily free from discovery in 
all cases. Where relevant and non-privi- 
leged facts remain hidden in an attorney’s 
file and where production of those facts 
is essential to the preparation of one’s case, 
discovery may properly be had. Such 


written statements and documents might, 
under certain circumstances, be admissible 
in evidence or give clues as to the existence 
or location of relevant facts. Or they 
might be useful for purposes of impeach- 
ment or corroboration. And production 
might be justified where the witnesses are 
no longer available or can be reached only 
with difficulty. Were production of written 
statements and documents to be precluded 
under such circumstances, the liberal ideals 
of the deposition-discovery portions of the 
Federal Rules of Civil Procedure would 
be stripped of much of their meaning.” 

Similarly, the concurring opinion states 
(1. c. 519): 

“The question remains as to signed state- 
ments or those written by witnesses. Such 
statements are not evidence for the defend- 
ant. Palmer v. Hoffman, 318 U. S. 109. 
Nor should I think they ordinarily could 
be evidence for the plaintiff. But such 
a statement might be useful for impeach- 
ment of the witness who signed it, if he 
is called and if he departs from the state- 
ment. There might be circumstances, too, 
where impossibility or difficulty of access 
to the witness or his refusal to respond 
to requests for information or other facts 
would show that the interests of justice 
require that such statements be made 
available. Production of such statements 
is governed by Rule 34 and on ‘showing 
good cause therefor’ the court may order 
their inspection, copying or photographing.” 


That this is precisely the result sought for 
by the Advisory Committee in the rejected 
amendment is apparent from the following 
quotation from their recommendations (5 


F. R. D. 356): 


“The clear implication is that in the cases 
of hardship provided for, statements of 
witnesses and other similar objective prep- 
arations for trial are discoverable even 
when they are the ‘work product’ of a 
lawyer.” 


The only effect of the amendment to Rule 
26 (b) is to modify the meaning of the word 
“relevant.” Since the Hickman case ex- 
pressly held that what was called for by 
the interrogatories (Fortenbaugh’s recollec- 
tion of witnesses’ statements) was “rele- 
vant” within the meaning of the rule before 
amendment, the amendment would surely 
have had no effect on it. 


There seems to be only one reported 
case arising since the Supreme Court 
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opinion in Hickman v. Taylor which denies 
any requested discovery on the ground of 
irrelevance. In Cinema Amusements, Inc. 
v. Loew’s, Inc., 7 F. R. D. 318, 320 (Del., 
1947), the court held: 


“There is no indication that Hickman v. 
Taylor intended in any way to change the 
pre-existing rule of law that it is the ascer- 
tainment of facts that is the object of 
discovery proceedings, as contrasted with 
opinions, conclusions or contentions.” 


Under amended Rule 26 (6), however, 
opinions, conclusions or contentions are 
most certainly fair game, for all of us 
know that a good ninety per cent of the 
leads upon which evidence is developed in 
preparing a case for trial commence with 
opinions, conclusions and contentions. Is 
this not just what is meant by the phrase 
“lead to the discovery of admissible evi- 
dence”? 


Another statement of the law outmoded 
by the amendment is that of Bergsgrom 
Paper Company v. Continental Insurance 
Company, 7 F. R. D. 548, 550, (E. D. Wis., 
1947): 

“One of the applicable tests is whether 
or not testimony elicited upon the dis- 
covery examination would be properly re- 
ceivable as evidence at the trial. Discovery 
procedure simply advances the state at 
which disclosure can be compelled from 
the time of trial to the period preceding it.” 
Citing Hickman v. Taylor. 

It would be better if this were all that 
discovery procedure does, but it is not. 
It now expressly requires disclosure before 
trial of what cannot be compelled at trial. 

Cases subsequent to the Hickman de- 
cision generally have refused to apply the 
immunity (we must find some other word 
than “privilege”) * sometimes granted to a 
lawyer’s papers according to the Hickman 
case, to papers prepared by a non-lawyer 
for subsequent use by 4 lawyer. (See Cold 
Metal Process Company v. Aluminum Com- 
pany, 7 F. R. D. 425 (N. D. Ohio, 1947) ; 
Hughes v. Pennsylvania Railroad Company, 
7 F. R. D. 737 (D. C. New York, 1948) ; and 
DeBruce v. Pennsylvania Railroad Company, 
6 F. R. D. 463, (S. D. Pa., 1947).) 


And the immunity is generally not ac- 
corded even to papers prepared by a lawyer 
in the representation of his client, if that 
lawyer happens also to have the title “claim 
agent”! (See Newell v. Capitol Transit Com- 
iow, 7 FF: &. D. 73 (D. C., 1998); 


Thomas v. Pennsylvania Railroad Company, 
7 FP. R. D. 610 (E. D. N. V., 1947): and 
Hanke v. Milwaukee Electric Railway Com- 
pany, 7 F. R. D. 540 (E. D. Wis., 1947).) 

A contrary decision is Smith v. Washing- 
ton Gas Light Company, 7 F. R. D. 735 
(D. C., 1948), in which the court held: “It 
was prepared by him for use of counsel 
and was therefore privileged. Hickman v, 
Taylor, etc.” 

It should be noted also that the trial 
lawyer himself may be required via his 
client, to divulge in behalf of his client 
information in the nature of ultimate facts 
or contentions known or entertained by 
him, even though the party himself pleads 
ignorance. (State of Maryland v. Baltimore 
& Ohio, F. R. D. 666 (S. D. Pa., 1947).) 
This decision is diametrically opposed to 
the proposed amendment to Rule 30 (b) 
which was not adopted. 


Loss of Weapon of Surprise 


So much for the present state of the law. 
Discovery practice has come a very long 
way in the ten years since the adoption of 
the new rules, and insofar as the practice 
facilitates the acquisition before trial of 
evidence admissible at trial, there can be 
little doubt that the change is for the better 
administration of justice. 

Insofar, however, as the practice has made 
possible the complete elimination of sur- 
prise in the trial of a lawsuit, there is room 
for serious question. 

The novel means of discovery—interroga- 
tories to parties, motions to inspect, and 
the like—make no fundamental change in 
our concept of the jury trial guaranteed 
by the Seventh Amendment. But the novel 
subjects of the new discovery have pro- 
duced an uneasiness in the lawyers and 
the courts. For the quality of permissible 
present discovery makes it possible sub- 
stantially to eliminate surprise from civil 
trials. 


The Hickman opinion says (I. c. 507): 


“We agree, of course, that the deposition- 
discovery rules are to be accorded a broad 
and liberal treatment. No longer can the 
time-honored cry of ‘fishing expedition’ 
serve to preclude a party from inquiring 
into the facts underlying an opponent’s 
case. Mutual knowledge of all the relevant 
facts gathered by both parties is essential 
to proper litigation.” 
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The difficulty with this statement is the 
assumption that all that is to be discovered 
is fact. The rules of evidence were 
developed to distinguish fact from fancy, 
and these rules are expressly thrown over- 
board by Amended Rule 26 (b). 

The Hickman opinion says (1. c. 501): 
“Thus civil trials in the Federal court no 
longer need be carried on in the dark.” 
3ut Mr. Hawkins makes this observation 
in the Texas Law Review (1. c. 281): 

“The argument that surprise should be 
eliminated from the trial of lawsuits is 
subject to serious criticism. No honest 
witness will ever be surprised. He will 
testify to what he knows, and nothing 
else. If he is dishonest there is no reason 
why he should not be surprised.” 

And in 1680 the Earl of Castlemain said 
(Wigmore, Second Edition, Section 1002): 
“How can a man be catched in the truth?” 


Effect on Cross-Examination 


Historically the sanctions of credible tes- 
timony have been (1) the oath, (2) the 
penalties of perjury, and (3) the test of 
cross-examination, 

There was a time when most people had 
a present fear of God and of the “fateful 
lightning of his terrible swift sword.” But 
for the great mass of today’s witnesses 
the vengeance of Heaven for a violation 
of the oath “so help you God,” is too 
remote and problematical to be very much 
of a deterrent. And in most jurisdictions, 
prosecutions for perjury have been so in- 
frequent and so ineffective that the pos- 
sibility of an indictment holds little terror 
for the most timid of witnesses. All ex- 
perienced trial lawyers will agree that the 
last great. weapon in the hand of Truth 
is the test of cross-examination. 

In the Ottowa case, the Supreme Court 
held: 

“Cross-examination is the right of the 
party against whom the witness is called, 
and the right is a valuable one as a means 
of separating hearsay from knowledge, error 
from truth, opinion from fact, and infer- 
ence from recollection, and as a means of 
ascertaining the order of the events as 
narrated by the witness in his examination 
in chief, and the time and place when and 
where they occurred, and the attending 
circumstances, and of testing the intelli- 
gence, memory, impartiality, truthfulness, 


and integrity of a witness. 
3 Wal. 268,271.) 


(Ottowa, 


Every experienced trial lawyer knows 
that cross-examination derives its strength 
from the ignorance of the witness as to the 
knowledge of the lawyer. The witness does 
not know where he can depart from the 
truth, for he knows not where he can be 
confounded. He therefore must cling to 
the truth in every particular, or run the 
risk of being proved a liar in one respect, 
and, under the maxim falsus in uno, falsus 
in omnibus, of being regarded as unreliable 
in all other respects. 


Not so the witness who by one means 
or another is quite aware of the precise 
extent of the cross-examiner’s information. 
He can stick to the truth where he could 
otherwise be “catched” and depart from it 
where he knows he is safe, thus weaving 
a sinuous path between truth and false- 
hood which cannot be traced, and which 
he knows in advance cannot be traced. 
The cross-examiner is shackled, the jury is 
deceived, and Justice, wilting, drops her 
balances. 


Oddly enough, contrary to the “horse 
and buggy days” theory that anything that 
is “time honored” (to use Mr. Justice 
Murphy’s phrase) is therefore necessarily 
not otherwise honored, this is not the first 
time that a court of last resort by rule 
relative to discovery has deprived cross- 
examiners of the weapon of surprise. In 
the other instance, which happened more 
than a century and a quarter ago, the cry 
of anguish which arose from the bar was 
sO unamimous and so great that the rule 
was repealed by statute. [1854, St. 17 and 
18, Vict. C. 125, Sec 24]. 


Warning from English Experience 


In the Queen’s case, 2 Brod. and Bing. 
286, 129 Eng. Rep. 976, the law lords were 
asked several questions on cross-examina- 
tion procedure, and in an advisory opinion 
ruled that during cross-examination the 
examiner must show an impeaching docu- 
ment to the witness before asking him if 
he had ever made statements to the effect 
of those in the document. The only differ- 
ence between this rule and the present 
practice is that ‘under the rule of the 
Queen’s case the witness had only a few 
minutes at most to make up his story, 
while under the present federal practice he 
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may have as long as he likes, and, in 
addition, the skillful advice of a lawyer. 


But the howl from the great English 
bar, whose bodies are long turned to dust, 
rings through the years as a warning to us 
today. 


False Basis of Queen's Rule 


Dean Wigmore, in his monumental trea- 
tise on Evidence [Second Edition, Section 
1260 (4)], exposes the false basis of the 
rule in the Queen’s case, and then has this 
to say of its policy: 

“(4) The great objection, however, to the 
rule of showing, laid down in the first 
answer in the Queen’s case is one of practt- 
cal policy. The circumstances which 
brought about such active opposition to it at 
the English Bar is that it abolished a most 
effective mode of discrediting a witness on 
cross-examination. Suppose, for example, 
that it is desired to show that the witness 
has in writing made a statement contrary 
to his present one, or has in writing shown 
bias or a corrupt intent; it is no doubt 
something accomplished to prove this by 
producing the writing; but much more, 
perhaps the entire overthrow of the wit- 
ness, can be achieved if it is also made to 
appear that he is ready to falsify upon the 
stand in denial of this statement, or that 
he cannot correctly remember what he then 
wrote. Almost every strongly-contested 
trial affords examples of such an exposure; 
and it was by the loss of this weapon that 
the great practitioners contemporary with 
the Queen’s case were most keenly touched. 
Their criticism was unsparing; and the 
a following passages forcibly illustrate 
their objections: 

“«. . . <A cross-examination of this 
nature affords no mean test for trying 
the integrity of the witness. An insincere 
witness, who is not aware that his adver- 
sary has it in his powef to contradict him 
will frequently deny having made decla- 
rations and used expressions which he is 
on cross-examination ultimately forced to 
avow; and it often happens that by his 
palpable and disingenuous attempts to 
conceal the truth he betrays his real 
character; and thus his denials, his manner 
and conduct, become of far greater impor- 
tance, and much more strongly impeach 
his credit, than the answer itself does which 
he is at last reluctantly constrained to give. 
Where the party is confined to the mere 


production and reading of the paper, with- 
out previous cross-examination, all infer- 
ences of this nature are obviously excluded.’ 

“1849, Mr. W. M. Best, Evidence, Sec. 
478: ‘By requiring the document contain- 
ing the supposed contradiction to be put 
into the hands of the witness in the first 
instance, the great principle of cross- 
examination is sacrificed at once. When 
a man gives certain evidence, and the object 
is to show that he has on a former occasion 
given a different account, common sense 
tells us that the way of bringing about a 
contradiction is to ask him if he has ever 
done so. . . . Yet, according to the 
practice under the resolutions in Queen 
Caroline’s case, if the witness had taken the 
precaution to reduce his previous state- 
ment to writing, the writing must be put 
into his hands accompanied by the question 
whether he wrote it, thus giving him full 
warning of the danger he had to avoid and 
full opportunity of shaping his answers to 
meet it.’ 

“These criticisms expose the great fault 
in the ruling in the Queen’s case. It was 
unsound in principle because there is no 
reason why an adverse witness’ testimony 
to contents on cross-examination should 
not—at least in the trial Court’s discretion 
—be sufficient proof. But it also sinned 
against sound policy because it unneces- 
sarily diminished the utility and effective- 
ness of that great instrument for the 
discovery of lies—cross-examination. In 
the following passages from celebrated 
trials may be seen the efficiency of cross- 
examination, when unhampered by the rule, 
in exposing a falsifier: 

“*1811, Berkeley Peerage Trial, Sher- 
wood’s Abstract, 120; Mrs. Jane Price, who 
has formerly lived as governess in the 
family of Lord Berkeley, was called to 
testify against the claim represented by 
Lady Berkeley; she had been asked: “Do 
you entertain any malice or ill-will towards 
Lady Berkeley, or any one of her family?’ 
and had said, “Oh, none, upon my oath”; 
she was then asked as follows; “Did you 
not tell Lady Berkeley you would be her 
greatest enemy?” “Oh, never; Lady Ber- 
keley cannot say it, for I never did.” 
Afterwards the following paper was shown 
to the witness, and she was asked, “Is not 
the whole of this letter your handwriting?” 
“Yes, the whole of this is mine.” The 
same was then read, as follows: “Saturday, 
July 20th, 1799. Mrs. Price feels herself 
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treated so unlike a gentlewoman in every 
respect in Lord Berkeley’s family that she 
begs leave to say she wishes to be no 
longer engaged therein; though she does 
not mean to quit it without first inform- 
ing her Ladyship, it is in Mrs. Price’s 
power to be her greatest enemy.” 


“1827, McGarahan v. Maguire, Mongay’s 
Celebrated Trials in Ireland, 16, 26; seduc- 
tion of plaintiff’s daughter, the defendant 
being a priest; the case was shown by the 
evidence to be one of mere blackmail, but 
this was at the outset not apparent; the 
chief and first witness for the prosecution 
was Anne McGarahan, the supposed vic- 
tim of the defendant; and upon her cross- 
examination by Mr. Daniel O’Connell, the 
following passages took place: Mr. 
O’Connell: “Did you ever take a false 
oath about the business?” Witness: “Not 
that I recollect”; Mr. O’Connell: “Great 
God, is that a thing you could have for- 
gotten?” Witness:. “I believe I did not. 
I am sure I did not”; Mr. O’Connell: 
“Oh, I see I have wound you up. Perhaps, 
then, you will tell me now, did you ever 
swear it was false?” Witness: “I never 
took an oath that the charge against Mr. 
Maguire was false. I might have said, 
but I never did swear it.” ; .... 
Mr. O’Connell: “Did you ever say that 
your family was offered 500 pounds or 
600 pounds for prosecuting Mr. Maguire?” 
Witness: “I don’t recollect”; ... . Mr. 
O’Connell: “Did you ever say that you 
would get 600 pounds for prosecuting him?” 
Witness: “I never did”; Mr. O’Connell: 
“Or write it?” Witness: “I never did”; 
Mr. O’Connell: “Is that your  hand- 
writing?” here a letter was handed to her; 
Witness: “It is”; Mr. O’Connell: “And 
yet you never wrote such a letter! The 
letter reads in part: ‘Dear Mr. Maguire, ... 
I am the innocent cause of your present 
persecution. Is there a magistrate in this 
county you can safely rely upon? If there 
is, let him call here as it were on a journey 
to feed his horse; let him have a strong 
affidavit of your innocence in his pocket; 
let me in the meanwhile know his name, 
that I may have a lookout for him, and 
while his horse is feeding, I will slip down- 
stairs and swear to the contents; I have 
already sworn to the same effect, but not 
before a magistrate. 600 pounds have been 
offered our family to prosecute you, but 
money shall never corrupt my _ heart.’” 
Witness: “I did not think when you were 
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DISCOVERY RULE 





AMENDED 


questioning me that you were alluding to 
this letter. I could not have supposed 
Mr. Maguire would have been so base as 
ever to have produced this letter, after 
swearing three solemn oaths that he would 
not. If I thought. he would, I should 
have certainly told my counsel about it.” 
After further questioning, the witness 
seemed overcome; and she turned to the 
defendant, exclaiming, “Oh, you villain! 
you villain!”’” 


The rule of the first opinion in the 
Queen’s case has never been recognized in 
the federal courts, and for the same reasons. 
In U. S. v. Dillard, 101 F. (2d) 829, cert. 
den. 306 U. S. 635, the court said: 


“The next complaint is that when the 
prosecution was cross-examining Dillard 
he was questioned—for purposes of im- 
peachment—about a letter which was not 
shown him. This was indeed contrary to 
the doctrine of the Queen’s case, 2 Brod. 
and Bing. 284, 286, which was counte- 
nanced, though scarcely accepted as per- 
emptory, in the Charles Morgan®, 115 U. S. 
69.77, 78; 5 S. Ct. 1172, 29 L. Ed. 316. 
Professor Wigmore has to say of this rule, 
Sec. 1259, that ‘for unsoundness of princi- 
ple, impropriety of policy and practical 
inconvenience in trial’ it ‘committed the 
most notable mistake that can be found 
among the rulings on the present subject.’ 
It was reversed by legislation in England, 
and is everywhere more honored in the 
breach than in the observance. Fairness 
usually does require that the witness shall 
be told when and where he made the puta- 
tively contradictory statement; but that is 
really all that the Supreme Court has 
ever exacted, and we think more is not 
necessary. a 


Conflicting Objectives 


The conflicting desiderata of surprise on 
the one hand, and of full discovery on the 
other, seem each to be paramount accord- 
ing to whether there is assumed the likeli- 
hood of falsehood in the testimony in chief 
or in rebuttal. The lawyer who anticipates 
falsehood in the testimony in chief knows 
from the pleadings, in general at least, what 
the evidence will concern, and can prepare 
his surprises in advance. He will wish to 
avoid discovery. .But the lawyer who is 
afraid of falsehood in the rebuttal testi- 
mony will want to discover the nature of 
the rebuttal in advance, so that he can 
prepare surrebuttal, including his’ own sur- 
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prises. This lawyer will welcome dis- 
covery. 

There is no more way to reconcile these 
two conflicting desiderata than there is of 
telling in advance whose witnesses are 
going to lie and whose are going to tell 
the truth, and in this difficulty lies the 
“despair” of the Advisory Committee (5 
F. R. D. 355) and the dilemma of the 
Supreme Court in the Hickman case. * 

Traditionally the line drawn between 
these goals is the admissibility of the ma- 
terial sought, gauged under the laws of 
evidence in force in the particular tribunal. 
This line admittedly will leave some goats 
on the sheeps’ side of the fence, and vice 
versa. Some desirable discovery will be 
denied by this criterion, and some desira- 
ble surprise will be disclosed. In _ the 
main, however, it has been pretty satis- 
factory and it is already apparent in the 
experience of the past eighteen months and 
in the history of the Queen’s case that 
abandoning surprises altogether in favor of 
discovery is far less satisfactory. 

We have developed in a century and a 
half of American jurisprudential experience 
a body of precedent which will enable 


the average lawyer to determine with rea- 


sonable accuracy whether a given bit of 
evidence will be admissible at trial. Permit- 
ting new and by the 
expanded older methods, of such admissible 
evidence alone, will take care of the great 
mass of the hardship cases on both sides 
of the fence, as it has done in the past. 


discovery, by the 


Amendment Suggested 


It is therefore suggested, instead of try- 
ing to “unscrew the inscrutable” by amend- 
ments to Rule 30 (b) defining the discretion 
of the judge, that Rule 26 (b) be amended 
again by striking out the last sentence 
and by inserting after the words “any 
matter, not privileged” the phrase “as to 
which the witness is competent, and,” so 
that as amended the rule will permit only 
examination: 


“ 


regarding any matter, not privi- 
leged, as to which the witness is competent, 
and which is relevant to the subject matter 
involved in the pending action, 7 


Such an amendment will preserve the 
facility of discovery so dear to the authors 
of the new rules without doing violence 
to the lawyer’s sense of right and justice. 
It will establish a criterion for the exercise 
of the judge’s discretion under Rule 30 (b) 
which any lawyer can apply and which will 
be uniform in all of the districts. And 
lastly it will maintain the dignity of the 
profession. For a decision like that of the 
Hickman case, based upon hunch and _ not 
upon logic, creates an uncertainty in the 
law and a distrust of the court. Hard 
cases should not make bad law. If the 
case is hard (as it certainly was in Hickman 
v. Taylor) the source of the hardship—the 
discovery rules—should be changed forth- 
rightly, and not avoided by making dis- 
tinctions not found in the legislation 


[The End] 


FOOTNOTES 


1 ‘*F lower in the crannied wall, 
I pluck you out of the crannies 
I hold you here, root and all, in my hand, 
Little flower—but if I could understand 
What you are, root and all, and all in all, 
I should know what God and man is.”’ 


2‘*The Universe and Dr. Einstein,’’ Part III, 
Harper’s Magazine, June, 1948. 


*Taking the rules as they stood, the only 
logical justification for the denial of discovery 
in the Hickman case was privilege. As was 
pointed out in the opinion itself (329 U. S. Lc. 
510), such material as that sought would have 
been privileged in English courts, although not 
a communication between lawyer and client. 
There are some American authorities, too, upon 
which such an argument could be based. Com- 
pare the idea of privilege in libel and slander 
cases, and the application of the concept in 
such situations as existed in Vogel v. Gruaz, 
110 U. S. 311. Compare also the privilege 
awarded to the government in cases of national 
secrets as discussed in Bank Line v. U. 8., 
163 F. (2d) 133, and in the opinion of the Cir- 


cuit Court of Appeals in the Hickman case, 153 
F. (2d) 222 at footnote 16, 


* Notwithstanding the express holding in the 
Hickman case that the materials called for were 
not privileged, the immunity given these papers 
has been called a privilege by some of the 
subsequent cases. In Cogdill v. Tennessee Valley 
Authority, 7 F. R. D. 411, 414 [2], the court 
said: ‘‘It is conceivable that some material in 
an attorney’s custody might be his own exclu- 
sive product and privileged under the holding 
of the above [Hickman] case .. ."" See also 
Smith v. Washington Gas Light Company, infra. 

5’ The Charles Morgan case, like Conrad v. 
Griffey, 16 Nov. 45, and Mattox v. U. S8., 156 
U. S. 237, involves only the second proposition of 
the Queen’s case, a rule almost universally recog- 
nized, that an impeaching document cannot be 
given in evidence until a foundation has been 
laid by asking the impeached witness about its 
execution. This is a different question from 
that which we are discussing. 

* All of this was pointed out many years ago 
by Wigmore, Second Edition, Chapter LXII. 
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Does War Excuse 
the Payment of - - - - 
Life Insurance Premiums? 


By WILLIAM HUGHES MULLIGAN 


This article is a reprint from the March, 
1948 issue of the Fordham Law Review 


= FANATIC ASSAULT of Nippon 
at Pearl Harbor set in motion a tide 
of conquest that took four years of mighty 
effort to roll back. Engulfed in the on- 
rush of modern war hundreds of thousands 
were literally isolated from civilized inter- 
course for months and years American 
missionaries, educators, traders, business- 
men, construction workers, sometimes their 
wives and children, were imprisoned or 
forced into hiding or driven into regions 
inaccessible to communication with the 
States. Similarly affected “were British, 
Dutch, French, Philippine and Chinese 
nationals. On the other side of the world, 
but to a lessor extent, the Nazi blitzkrieg 
cut off American citizens from conventional 
channels of contact with their homeland 


Many of these individuals had life in 
surance policies issued by American in 
surers. Upon the cessation of hostilities 
many of the insured were dead and perhaps 
a majority were broken in health. If, due 
to the circumstances of the war, these 
people had been unable to make premium 
payments and the insurer claimed the policy 
had lapsed, to what extent were they or 
their representatives entitled to recover 
upon these contracts? If the representative 
of the deceased or the beneficiary of the in 


' Footnotes appear on pages 810-815 


sured tendered to the insurer the past due 
premiums with interest, was the insurer 
obligated to pay the face amount of the 
policy? If the insured’ were still-alive but 
no longer an insurable risk, would he be en- 
titled to reinstatement of the policy? 

These are the questions which this paper 
will attempt to probe according to the 
principles of contract and insurance law and 
equitable considerations. At first blush it 
may seem surprising that no American 
jurisdiction appears to have been faced with 
this problem since the end of World War 
II. In the absence of any concrete fact 
situation and in view of the intriguing pos- 
sibilities offered by the world-wide scope of 
the conflagration, the innumerable nation- 
alities involved and the various degrees of 
hardship encountered, it will be more ac- 
curate to say that the paper will be limited 
to a discussion of merely a few aspects 
of the problem? 

Research for authority on the subject to 
be discussed reverts to the period of the 
American Civil War. It appears that in the 
post bellum cases of that era the courts 
of this country, faced with the question 
of the rights of an insured who was cut 
off by war in the Confederate States as 
against his insurance carrier in the Union, 
split in three directions: (a) allowing the 
insured to reinstate the policy or his repre- 
sentative to recover the face amount of the 
policy; * 


(b) disallowing any recovery;* 
and (c) by a media via permitting a quasi- 
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contractual recovery for the equitable value 
of the policy as of the time of default.’ 
These three views, in the order set forth, have 
been conveniently termed the New York 
rule, the Connecticut rule and the United 
States rule. In comparing the terms of 
the policies of that day with the modern 
life insurance contract, we will find both 
a point of departure from the rationale 
of some of the earlier decisions and a pos- 
sible explanation of the dearth of litigation 
following the latest war, a catastrophe which 
affected a greater number of human beings 
with a tremendously higher percentage of 
life insurance coverage.’ 

At the outset we may exclude from con- 
sideration members of the armed forces 
who had “government” insurance. Deduc- 
tions for premium payments of National 
Service Life Insurance were regularly made 
from the monthly pay of the serviceman, 
thereby relieving him from the burden of 
making payment which might well be im- 
possible on many occasions during combat 
activity. Furthermore, if a member of 
the armed forces had obtained insurance 
as a civilian, paying the first premium at 
least thirty days before entering service or 
prior to October 6, 1942, upon his applica- 
tion, the United States government pro- 
tected the policy from lapsing for the 
nonpayment of premiums until two years 
after military service had terminated.’ The 
unpaid premiums were treated as automatic 
policy loans even though they exceeded 
the cash value of the policy. The federal 
government paid this excess and the insured 
of course was obligated to reimburse the 
United States. This beneficient legislation 
eliminates our problem only as to members 
of the armed forces who applied for such 
protection.’ 


Civil War Cases 


In Cohen v. New York Mutual Life In- 
surance Company” the plaintiff in 1849 in- 
sured the life of her husband in the amount 
of $5,000 with defendant insurer. The 
policy provided that should there be a 
default in the payment of the annual 
premium the policy would lapse and the 
premiums paid would be forfeited. Regular 
payments were made from 1849 until 1861. 
Following the outbreak of the Civil War, 
the plaintiff, a resident of Georgia, was 


unable to remit to the defendant the pre- 
miums which were due in the years of 1862, 
1863 and 1864. As soon as communications 
were re-established after the war, plaintiff 
tendered the accrued premiums with in- 
terest to the defendant who refused to 
receive them. The plaintiff obtained judg- 
ment reinstating the policy and declaring 
its validity despite the failure to make 
timely payment.” In substance the New 
York Court of Appeals in the Cohen case 
held that the life insurance contract was not 
a contract from year to year but an in- 
surance for life; that war did not render 
it void but merely suspended the contract; 
that the performance of the condition of 
premium payment was unlawful and an 
impossibility created by law, not a mere 
impediment or difficulty of performance, 
and therefore was excused; that a contrary 
decision would cause forfeiture of all pre- 
miums, an extreme hardship; that the later 
payment of premiums with interest would 
place the insurer in precisely the situation 
it would have been in, had payment been 
made on time. The court, therefore, re- 
versed the judgment which had affirmed 
the order sustaining the demurrer to the 
complaint. 


In a companion case, Sands v. New York 
Life Insurance Company,” the Court of Ap- 
peals, allowing a recovery to the assignee of a 
life insurance policy where the war had _ in- 
terrupted premium payments, emphasized that 
the payment of premiums was a condition sub- 
sequent, not a condition precedent. The condi- 
tion was held analogous to a lease or grant in 
fee, reserving rent, to become void if the rent 
were not paid, i. e., if the condition sub- 
sequent were not complied with. Reliance 
was placed upon a case holding that war 
excused the condition that suit be brought 
upon a policy of insurance within the 
period set forth in the policy.“ The Court 
of Appeals indicated that contracts in- 
suring property of the enemy are void be- 
cause inconsistent with the policy of the 
government to destroy and cripple enemy 
property and commerce but “it is not the 
purpose or policy of government to destroy 
mere non-combatants in the enemy’s country 
—civilians, not belonging to the army. It is 
the rule of all civilized warfare to protect 
such persons—to shield them from injury.”™ 


The “Connecticut rule” finds expression 
in Worthington v. The Charter Oak Life 
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Insurance Company.” The plaintiff in this 
case was the wife and sole beneficiary of the 
policy of insured, ‘a resident of South 
Carolina, who had obtained a policy of life 
insurance from the defendant insurer in 
1854. This policy also by its terms pro- 
vided that upon nonpayment of premiums 
the policy would lapse and that all payments 
were to become forfeited. Payments were 
regularly made until 1861 but because of 
the Civil War the insured was prevented 
from making premium payments from 1861 
to 1865 inclusive. After peace was declared 
the defendant company refused the tender 
of the back premiums and of current pre- 
miums which were tendered each year there- 
after until the insured’s death in 1869. The 
court, in a three-to-two decision, sustained 
a demurrer to the plaintiff's complaint, re- 
jecting the reasoning of the Cohen and 
Sands cases. The life insurance contract, 
the court held, is not for life and is unique. 


“An ordinary life policy, like the one in 
suit, requiring the payment of annual pre- 
miums, consists of two parts, and is divisible. 
The applicant, upon the payment of the 
first premium, effects an insurance upon his 
life for one year, and purchases‘a right 
to continue that insurance from year to year, 
during life, at the same rate. . .. The rate 
of insurance for a single year is less than 
the annual premiums on a life policy. The 
difference, continued, as it is supposed it 
will be, from year to year through life, 
may be regarded as the consideration for 
the right to continue the insurance.” * 


By failing to pay the premium the in- 
sured was apparently considered by the 
court as having failed to exercise the option 
to continue the insurance for another year; 
in effect failing to accept the offer of the 
insurer. Furthermore, the court termed 
the premium payment a condition precedent 
not excused by impossibility or unlawfulness. 
The war, it was said, abrogated the con- 
tract completely since timely payment was 
of the essence of the agreement. If a 
forfeiture resulted it was due to the express 
agreement of the parties and could not be 
attributed to the court. Reinstatement 
forced by the court would be inequitable 
since only the representatives of the dead or 
those in impaired health seek reinstatement 
and the insurance company would be forced 
only to receive the worst risks. 


The “United States rule” was voiced in 
New York Life Insurance Company v. Stat- 
ham™ which effected a compromise between 
the divergent views of New York and Con- 
necticut. Plaintiff brought a bill in equity 
seeking to recover upon a policy of life 
insurance issued by the insurer in 1851 upon 
the life of a Mississippi resident. The 
policy, which contained the then usual for- 
feiture clause, had been maintained in force 
until 1861 when war prevented the insured 
from continuing payments. The insurer de- 
pended upon the Worthington case and the 
principles forming the foundation for that 
decision. The plaintiff relied in great measure 
upon the decisions in the Cohen and Sands 
cases. Justice Bradley delivered the opinion 
of the court, making the following points: 


(1). The contract of life insurance is an 
entire contract for life subject to dis- 
continuance and forfeiture for nonpayment 
of premiums. There is no proper relation 
between the annual premium and the risk 
for the year wherein it was paid. (This 
accorded with the New York view.) 


(2). Nevertheless, timely payment is of 
the essence of the contract since the very 
scheme of the business of life insurance 
is based upon mathematical computations 
dependent upon prompt payments and 
average mortality.” (This accorded with the 
Connecticut view.) 


(3). The contract of life insurance is 
suspended by war but is not revived by a 
tender of back premiums since time is of 
the essence and revival would be inequitable. 


(4). Plaintiff, however, is entitled to re- 
cover the “equitable value” of the policy, 
i. e., the excess of premiums over actual 
risk, otherwise the insurer would be un- 
justly enriched. Chief Justice Waite and 
Justice Strong believed no recovery at all 
should be permitted while Justice Clifford 
and Justice Hunt dissented on the theory 
that the contract was temporarily sus- 
pended and should be revived thus favoring 
full recovery. 

These cases display a lack of unanimity 
not only among the several jurisdictions, 
but even within the courts of a particular 
jurisdiction the judges differed” as to the 
nature of the life insurance contract and 
expressed conflicting views as to the rela- 
tive weight of the equities in favor of in- 
sured and insurer. Later authorities have 


Se LLL ALLL LL LLL LLL LLL 


DOES WAR EXCUSE PAYMENT 


PAGE 803 





gestion 


added 


as to the 


but little 
nature of the 
doubtedly the bulk of insurance litigation, 
and i 
with 
and particular 


intormation or sus 
contract Un- 


the resulting comment, is concerned 


interpretation of statutory provisions 


policy provisions which are 


foreign to the essential nature 


generally 
of the contractual relationship between the 
parties. The courts have sometimes adverted 
to the 
unique character. 


be depreciated 


pecularity of the contract and its 
Such an approach is to 
reflect that the 
probably 


than 


when we 
contract is 


entered 


more 
othe 


life insurance 


frequently into any 


such serious 
well-being of the 
problem posed in this article 

itself 
and if 


having 
financial 
The 
analysis of the 

hoped that 
American courts are faced with the question 
a full will be 


forthcoming 


contract 
to the 
family.” 


consequences 
insured’s 
requires contract 
and it is to be when 


and enlightening discussion 


Nature of the Contract— 
Is It Unilateral? 


The commonly that 


insurance 


accepted theory is 
the applicant for a policy of life 
makes the offer which is embodied in the 
insurer accepts by issuing 
mity 

iding that 


upon cd 


] , ' 
application The 


a policy in conf with the application ° 


but usually prov acceptance is to 


be effective only livery of the policy 


to the insured in good health and upon pay 


first premium.” The insurer 


ment of the | 
promises to mount of the 
icy upon person whose 
is conditional, 
prompt 


premiums acc Lins to the 


{ 
is insured 


pt 
life his promis 


the principal condition being the 


payment ol 


r F The in 


schedule set forth in tl 
surance company secures the continued pay 
ment of annual premiums not by exacting 
pred to 


making its own prot 


a promus¢ from the i make pay 


ment but by nise to pay 
amount of the 
of the 


unilateral;” the 


the face 
upon 


policy dependent 
The 


offe ror- 


perlormance condition. 


contract is thus 
insured giving the act of payment of the 
first premium in return for the promise of 
the offeree-insurer.” 

The failure of the Cohen and Sands cases 
the position that the insured is 
obligated to pay premiums ™ 


insured might expressly 


to accept 
normally not 
course, the 
make such a promise but it is highly un- 


—of 


usual “—makes the New York rule vulnerabl 
Since the 
premiums, the insurance company has no cor- 
relative right to enforce payment. Permitting 
the insured to reinstate the policy by court 
action will, therefore result in enforced 
acceptance of the poor risks and those who 


insured is under no duty to pay 


have died, with no right to compel a com- 
pensatory reinstatement of the healthy risks 
who may prefer to obtain new insurance rather 
than to pay back premiums with interest.” 

y that the promise of 
the insurer must be supported by considera 
The consideration for the promise 
premium pay 


It seems elementary 


tion 
said to be the 
This statement has been criticized 


is usually 
ments 

on the theory that the consideration is past 
ineffective since the first 
paid to the 
promise or 


consideration and 


premium has generally been 
makes the 
s of the Therefore it 
that in the 


ul contract, the 


company before it 


offer has been 


for a promise 


prop 
when 


rested “act 
consideration is 
the substitution of rights, i. e., 
is given, the insured’s 
of the 
for the right 

nam created by the promise.** On the 
hand, it has been argued that in this 
of contract title to personal property 


the offeree; this 


insurer’s promise 
return 


exchange 


in rem to the premium 
inguished in 
mn per 
othet 
type 
upon acceptance by 
f title is the act 


! 


which is the 
the acceptor’s promise.” 
insurance , there 
would appear that title to the pre 
yment would pass upon acceptance by 
valid 
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\ ore vital problem exists: Is the pay 
ment of the first premium consideration for 
a promise to insure for a single year or is 
insure for life, with 


the promise really to 


future premiums in the category of con 
ditions modifying the insurer’s duty to con- 
tinue the protection as distinguished from 


consideration for the promise? 


Is the Promise for Life or for a Year? 


The question as to the duration of the 
contract is academic in most cases since the 
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contract by its terms provides for lapsing 
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ance for a year plus an option in the insured 
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As above indicated the language of whole 
life policies is not uniform. Nevertheless, a 
usual phase in many policies is: “ the 
payment of the annual premium keeps the 
policy in force for a period of twelve 
months.” This language is not inconsistent 
with the theory that premium payment is a 
condition limiting the insurer’s promise, as 
distinguished from the acceptance of an 
offer to contract for another year. The lan- 
guage appears to lack legal significance. 
There is generally no mention in such 
policies of renewal premiums nor is there 
any language indicating that the insured is 
only protected if he dies on or before a 
certain date.” The use of the level premium 
and the very term “whole life” indicates 
that the contract contemplates a_ single 


promise for life and the basic premise of 
the Worthington case must be rejected. 


Is the Condition Precedent 
Or Subsequent? 


Accepting the theory of the New York 
and United States courts that the promise 
of the insurer is for life with the payment 
of premiums a condition qualifying the in- 
surer’s obligation, does it follow that we 
must also accept the holding of those juris- 
dictions that the condition is subsequent?” 
The contract authorities seem unanimous 
in holding that the condition is precedent.* 
The determination of the matter is impor- 
tant. Professor Williston concedes that the 
condition is subsequent in form, but for 
the purpose of pleading and proof only.® 
It seems that the burden of proving non- 
payment rests upon the insurer.” More 
vital to the problem is the effect of impos- 
sibility of performance of a condition prece- 
dent as distinguished from a _ condition 
subsequent. It was argued in the Sands 
case by analogy to the law of property that 
if a condition be subsequent, the estate hav- 
ing vested, the condition being impossible 
of fulfillment, the estate remains undis- 
turbed." Similarly, if the rights of the in- 
sured have vested under the contract, the 
divesting condition never occurring, the 
insured retains his rights and the insurer is 
liable. As indicated above, the Sands case 
and also Mutual Benefit Life Insurance Com- 
pany v. Hillyard™ rely on Semmes v. Hart- 
ford Insurance Company," wherein the Su- 
preme Court of the United States held that 


the war excused the condition subsequent 
requiring suit to be brought within two 
years of loss.” 


The policy provision that suit be com- 
menced within a certain time after loss can 
be distinguished from the provision for 
premium payment. It is generally accepted 
that the former is a true condition subse- 
quent; the fortuitous event, i, e., the death 
of the insured, occurs while the policy is 
in effect and the duty to pay the face 
amount of the policy arises at once, but 
said duty is extinguished if not enforced 
by action brought within the stated time.” 
Of course in some cases impossibility may 
render a condition subsequent inoperative™ 
or the condition may be waived.” But the 
condition requiring payment of premiums 
must, by the very terms of the contract, 
occur before the primary, immediate duty 
of payment of the face amount of the policy 
becomes incumbent upon the insurer. Thus 
it appears to be a condition precedent.” 

Conceiving the condition of premium pay- 
ment to be precedent does not conflict with 
the theory that the contract is for life. It 
is a conditional contract for life. The insurer 
promises to pay upon the death of the in- 
sured whenever that event occurs, in con- 
sideration of the payment of the first 
premium and upon the condition of con- 
tinued payments. Where the condition is 
not fulfilled, there is no immediate duty to 
perform the primary promise, not because 
there is no contract or because of failure 
of consideration, but because of the non- 
happening of the condition precedent, which 
may be subsequently waived™ or excused 
by impossibility in certain instances.” 


A further distinction must be observed 
between the condition of premium payment 
and the condition of prompt suit, namely, 
the materiality of the condition. Modern 
contract theory does not seem to empha- 
size the touchstone of the priority or subse- 
quence of the condition to the duty, but 
rather inquires whether the condition is a 
material part of the exchange for the duty.” 
If the condition forms a substantial part of 
the agreed exchange the promisor should 
not be obligated to perform, even though 
nonperformance is due to supervening im- 
possibility.* The condition as to prompt 
suit forms no material (i. e., substantial) 
part of the agreed exchange; it is purely 
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extrinsic and procedural. The insurance 
company does not primarily bargain for 
prompt suit but for prompt premium pay- 
ment, the only benefit it obtains from the 
contract. The liberality of the Cohen and 
Sands cases in dispensing with prompt pre- 
mium payment stands in sharp contrast 
with the refusal of the New York courts 
to permit a recovery where impossibility 
prevented the happening of a condition of 
much less importance. Thus in Whiteside 
v. North American Accident Insurance Com- 
pany of Chicago™ the Court of Appeals 
denied a recovery for sick benefits under 
an accident and health policy which required 
notice of an illness to be given within ten 
days of its commencement, on the ground 
that the condition of notice was not excused 
by reason of the delirum of the insured who 
remembered nothing of the policy. Other 
courts have permitted a recovery on the 
theory that the condition as to notice 
formed no integral part of the agreed ex- 
change.“ In Howell v. Knickerbocker Life 
Insurance Company® the New York Court 
of Appeals denied a recovery where illness 
prevented premium payment, and in Wheeler 
v. Connecticut Mutual Life Insurance Com- 


pany™ recovery was denied where insanity 


prevented premium payment. 


Does War Excuse the Condition? 


The distinction suggested by the New 
York courts for the apparently inconsist- 
ent holdings just noted, is that the failure 
of payment in the Civil War cases was due 
not only to impossibility but also to ille- 
gality created by the state of war between 
North and South. “There is a manifest 
distinction between impediments and dif- 
ficulties in the way of performance of a 
condition and an impossibility created by 
law on the act of government.” “ 


If this be the sole distinction between the 
cases, New York might well be in the 
anomalous position of reinstating the con- 
tract of an enemy alien whose premium 
payment is prevented by “illegality” on au- 
thority of the Cohen and Sands cases, while 
an American citizen or neutral subject could 
be denied similar relief on the basis of the 
Howell and Wheeler cases, where physical 
impossibility alone prevented communica- 
tion with the insurer. The distinction 
proffered by the New York courts is not 


tenable. War per se is not generally placed 
in a separate category as an excuse for 
nonperformance of a condition but is simply 
another cause of impossibility in so far as 
citizens or neutral aliens are concerned.” 
Where war supervenes after the formation 
of a contract between a citizen of the 
United States and the citizen of a country 
which becomes an enemy, communication 
becomes illegal and if prolonged delay is 
likely to change the burden or nature of 
the performance, the contract is dis- 
charged.” This is in accord with the Stat- 
ham case representing the modern contract 
view that the doctrine of revival of con- 
tracts suspended by war is based upon 
equity and justice.” 


If the insurer be an enemy alien, the 
problem of reinstatement might be avoided 
by treaty provision. After World War I 
the Versailles Treaty obviated the question 
by providing: 


“Where the contract of life insurance has 
lapsed owing to non-payment of premiums, 
the payment of which has been prevented 
by the enforcement of measures of war, the 
assured or his representatives or the person 
entitled shall have the right to restore the 
contract on payment of premiums with 
interest at 5% per annum within three 
months from coming into force of the pres- 
ent Treaty.” ™ 


The possibility of incorporation of 
similar legislation in pending peace treaties 
has been anticipated by insurance com- 
panies. They reject the suggestion of en- 
forced reinstatement which they allege will 
impair the actuarial basis of the business 
and cause a serious drain upon the financial 
structure of the life insurance companies.” 
In the Philippine Islands, which are prob- 
ably most seriously affected by this problem, 
the Report of Louis Pink (former Super- 
intendent of Insurance of New York). as 
special adviser to President Osmena, ad- 
vised against possible legislation forcing re- 
instatement.” The author is unaware of 
any provision similar to the Versailles 
Treaty section in peace treaties thus far 
concluded. 


Prescinding from possible legislative solu- 
tion, it would seem therefore that upon 
contract principles the distinction suggested 
by the New York courts between an illegal 
condition and an impossible condition can- 
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not be supported. In each case modern 
contract authority would require perform- 
ance of the condition, be it illegal or impos- 
sible, so long as it formed an essential, 
material equivalent of the promise. To 
require the prémisor to act without receiv- 
ing the benefit of the condition of this 


nature would be a hardship and inequitable. 


Equitable Considerations 


We have already adverted to the fact that 
the insurer has no right to compel the 
defaulting policy holder to reinstate. More- 
over, among those who will seek such favor 
will certainly be the representatives of the 
deceased insured and the lame, the sick and 
the halt. The continued operation of a suc- 
cessful life insurance business would seem 
to require that the insurer have some meas- 
ure of control and selection of the risks 
whenever there is a question of reinstate- 
ment.” Furthermore, it is in the nature of 
the insurance business that timely payment 
be made in order that proper 
maintained. Time is of the essence of the 
condition of premium payment.” Computa- 
tion of premium rates seems to depend upon 
the certainty of obtaining prompt payment.” 
The argument made in the Cohen case™ that 
the addition of interest will compensate for 
the timely payment seems justly character- 


reserves be 


, 78 


ized by Professor Patterson as “naive.’ 


The precise extent of the naiveté is, how 


ever, properly an actuarial problem. 


The life insurance policies of the Civil 
War era, including those in the Cohen, 
Sands, Worthington and Statham cases, pro- 
vided that upon default in payment, the 
policy would lapse and all premiums would 
be forfeited. Aside from the quasi-con- 
tractual escape from the problem, the courts 
The 


equities of the insurer might well be sub 


were placed in an unenviable dilemma. 


merged in the patent hardship inflicted upon 
the insured, albeit created by the terms of 
the contract he The apparent 
injustice which would deny a recovery to 


accepted. 


an insured who had faithfully paid his pre- 
miums through many years (in the Cohen 


case twelve vears; J/Vorthington, seven 


years; Statham, ten years), and possibly in 


an amount exceeding the face value of the 
policy, is shocking to the layman and must 
have weighed 


heavily in the mind of a 


jurist,” although some in the common-law 
tradition professed to be unimpressed by 
the hardship aspect of the case.” The tend- 
ency of the courts to look with jaundiced 
eye upon the insurer who insists upon literal 
compliance with the terms of a contract, 
which is rarely read by the insured and to 
which he “adheres” rather than bargains 
perhaps salutary. But the very 
minimum compliance which the insured con- 
templates is that he must pay for his insur- 
ance. Moreover, upon his failure to pay, 
the modern policy dictated by either a more 
humane attitude on the part of the insurer 
or prodding by state insurance commis- 
legislative bodies, includes pro 
which erase the choice of all or 
nothing and obliterate the equities of the 
insured in large measure. It is usual today 
to grant the insured a period of grace of at 
least one month during which payment may 
be made;™ no termination or lapse will 
occur in less than a year after default unless 
the insurer has duly addressed and mailed 
written notice of the due premium to the 
named insured or the person designated by) 
him to receive such notice, or an assignee, 
if the insurer has had written notice of such 
designation or assignment.” 


for, 1S 


sioners or 


visions 


Recalling the 
suggestion in the Howell and Wheeler cases * 
that persons other than the named insured 
might payment, it might be asked 
whether such notice, if given, would obviate 
the excuse of impossibility, if the insured 
had designated a person within this gountry 


make 


who knew that the insured could make no 
payment and also knew that payment was 
due. It is generally held that the payment 
need not be made by the insured.™ 

More important, modern policies provide 
that upon default in premium payment after 
premiums have paid for a 
period (usually three years) the insured is 
entitled to either (a) the cash 
value of the policy (somewhat less than the 


been certain 


surrender 


‘equitable’ value recovered in the Statham 
case“), (b) extended term insurance which 
gives the insured protection in an amount 
equalling the full face value of the policy 
and extending for such period of time as 
the cash value will purchase when applied 
as a single premium at the attained age, or 
(c) paid-up insurance which gives the in- 
sured a paid-up policy in a reduced amount 
for life without further premium payments.” 
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These provisions refute the contention 
that denial of recovery to the insured will 
result in a forfeiture. The policy permits 
the insured to select whichever mode of 
settlement he prefers. If he makes no 
choice—and we assume the isolated policy- 
holder can make none—the extended term 
provision becomes effective in New York.” 
The operation of this clause will tend to 
prevent much litigation on the problem pre- 
sented in this paper. .In most cases, de- 
pending upon the age of the insured and 
the length of time his policy has been in 
effect, the extended term will include the 
time of his death.® 


But the problem is still presented in the 
following situations: (1) Where the insured 
has survived the war and although in broken 
health may well outlive the term of ex- 
tended insurance; (2) The policy may not 
have been in effect long enough to give ex- 
tended term protection;® (3) The options do 
not appear usually in term policies of twenty 
years or less; (4) If the original policy 
contained double indemnity provisions for 
accidental death, or permanent and _ total 
disability benefits, these will not usually be 
included in the extended term insurance.” 
Therefore, even though death has occurred 
within the period of the extended term, it 
will be to the advantage of the representa- 
tives of the deceased to seek reinstatement 
of the original policy.” 


While rejecting mandatory reinstatement 
by legislative or treaty fiat, spokesmen for 
the American insurers have indicated a dis- 
position to allow individual insurers to 
reinstate in their discretion, with the sug- 
gested criteria being hardship and the 
loyalty of the insured to the cause of the 
Allied Nations.” This may again account 
partially for the lack of recently reported 
decisions.“ Hardship should be pertinent 
to a court only to the extent that the term 
coincides with impossibility as defined in 
contract law.” If war made payment merely 
inconvenient it would clearly not be excused. 
Loyalty would not seem to be a proper sub- 
ject for inquiry in a civil court. Aside from 
the difficulty of accurate estimation and the 


quantum of proof, the “unclean hands” of 


the assured would only be fatal under gen- 
eral equity principles when directly con- 
cerned with the subject matter of the con- 
troversy.” 
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Conclusions 


First: The contract of life insurance is 
unilateral. The insured has not made any 
promise to pay the annual premiums. If 
there is a default in payment, the insurer 
has no right to obtain reinstatement or to 
recover premiums. The only sanction which 
the insurer can invoke is the lapsing of the 
policy except to the extent of the non- 
forfeiture provisions. To permit the insured 
to reinstate and force payment on the com- 
pany against its will is unjust in view of 
the lack of a corresponding right in the 
insurer. Moreover, there is an unwarranted 
interference with the insurer’s selection of 
the risks. The poor risks are most likely 
to seek the favor of reinstatement; the good 
risks may obtain other insurance. The cases 
adhering to the New York view failed to 
take these elementary factors into account. 


Second: The consideration for the con- 
tract is the first premium payment, the later 
premium payments being simply conditions 
precedent to the immediate performance of 
the insurer’s promise to pay the face amount 
of the policy upon the death of the insured 
whenever it may occur. The theory of the 
Connecticut view, that the transaction is in 
reality a series of unilateral contracts, is 
unsound. The insured does not fail to ac- 
cept an offer to continue for a year, but 
rather breaches a condition. The distinction 
is important since impossibility preventing 
the acceptance of an offer can not result in 
a contract, but in some cases impossibility 
may excuse the performance of a condition. 


Third: The condition of prompt premium 
payment is essential to the insurance busi- 
ness. The premium is the only benefit the 
insurer obtains. The timely payment of the 
premium is a necessary factor in the insur- 
ance scheme which is based on mathemati- 
cal computations which depend upon the 
regular contributions of the group still alive 
to pay the claims of those dying. Just as 
it is important to estimate the average 
mortality and promptly to pay the claims of 
those dying each year, so is it necessary to 
be assured of the prompt payments of those 
living each year. The condition of prompt 
premium payment, therefore, is essential 
and is not excused by supervening impos- 
sibility whether due to war or other ca- 
tastrophe. 
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Fourth: The insured suffers no forfeiture 
today by virtue of the nonforfeiture benefits 
The 
quasi-contractual solution of the Statham 
case, therefore, is not necessary since no 
unjust enrichment of the insurer results, 
unless of course the nonforfeiture benefits 
are computed in a fashion which is clearly 
inequitable. 


of the modern life insurance policy. 


The fact that the insured has no oppor- 
tunity to bargain as to the terms of the in- 


surance contract should not in this case lead 
the courts to torture the contract or the 
principles of contract law tc a solution in 
favor of the insured. The one clause which 
insured does understand is the requirement 
for premium payment. The layman as well 
as the lawyer knows that you can’t get 
something for nothing. It is true that in- 
surance is affected with a public interest; 
however, any legislative solution of the 
problem is beyond the scope of this article. 


[The End] 


FOOTNOTES 


1 Throughout this paper the term ‘‘insured’’ 
shall refer to the person whose life is insured. 


2? Therefore, it will be assumed that a valid 
policy of insurance exists and that there has 
been compliance with the so-called ‘‘war 
clauses"’ restricting coverage in enumerated in- 
stances; in any event, probably the bulk of those 
affected by the problems to be considered had 
procured their policies prior to the practice of 
including such restrictive clauses in policies. 

Furthermore, we restrict our inquiry to situa- 
tions where the insurer is located in the United 
States with no branch office in the areas af- 
fected. The effect of Japanese, German or Italian 
seizure or operation of American branch offices 
or native insurance businesses is beyond the 
scope of this article. For the effect of the 
former Soviet seizure of certain American in- 
surance businesses in Russia, see Dougherty v. 
Equitable Life Assurance Society, 266 N. Y. 71, 
193 N. E. 897 (1934), 4 Fordham Law Review 333 
(1935). For some enlightenment on American 
* policy in regard to enemy alien insurers within 
the United States, see Fallon, ‘“‘Enemy Business 
Enterprises and the Alien Property Custodian 
II," 16 Fordham Law Review 55 (1947). 

* New York Life Insurance Company v. Clop- 
ton, 7 Bush. 179 (Ky., 1870); Mutual Benefit 
Life Insurance Company v. Hillyard, 37 N. J. L. 
444 (1874); Cohen v. New York Mutual Life 
Insurance Company, 50 N. Y. 610 (1872); Sands 
v. New York Life Insurance Company, 50 N. Y. 
626 (1872); Manhattan Life Insurance Company 
v. Warwick, 20 Grat. 614 (Va., 1871). 


‘ Worthington v. Charter Oak Life Insurance 
Company, 41 Conn. 372 (1874); Dillard v. Man- 
hattan Life Insurance Company, 44 Ga. 119 
(1871). 


5’ New York Life Insurance Company v. Sta- 
tham, 93 U. S. 24 (1876). Note that none of 
the cases cited in this note or in footnotes 3 
and 4, supra, was decided until at least five 
years after the Civil War. No cases have been 
found following World War I. Probably the 
lack of reported decisions is due to the fact 
that comparatively few holders of American poli- 
cies were prevented by war from making pre- 
mium payments. European insurers were 
governed by the Versailles Treaty provisions 
which were not binding upon the United States. 
See footnote 71, infra. 


* Vance, Insurance 113, 114 (2d edition, 1930). 


™In 1860 a small percentage of Americans 
held an estimated one hundred and sixty-four 
million dollars of life insurance protection. By 
1900, thirteen per cent of the population owned 
life insurance amounting to eight billion, six 
hundred million dollars. By 1945 an estimated 
fifty per cent of the population owned over 
one hundred and fifty billion dollars of life 
insurance. Kelsey & Daniels, Handbook of Life 
Insurance 13-14 (rev. edition, 1946); Vance, Cases 
on Insurance 6-11 (1940). At the end of 1947 
it was estimated that seventy-five million Am- 
ericans owned one hundred and ninety-one bil- 
lion dollars of life insurance. New York Times, 
Dec. 31, 1947, p. 22, col. 6. 


® Soldiers & Sailors Civil Relief Act of 1940, 
54 Stat. 1183, 50 U. S. C. Sections 540-48 (1940), 
as amended, 56 Stat. 773 (1942), 50 U. S. C. 
Sections 540-48 (Supp., 1946). 

* Ibid. Sections 511, 540 (c) expressly limiting 
the benefits of the Act to Army, Navy, Marine 
or Coast Guard personnel and officers of Public 
Health Service detailed to the Army or Navy. 

1° Supra, footnote 3. 

In obtaining a declaratory judgment the 
plaintiff anticipated by some fifty years legisla- 
tion permitting this remedy. N. Y. Civ. Prac. 
Act Section 473. In granting the relief as within 
its inherent equity jurisdiction, the court’s lan- 
guage is apt today and its liberality would 
satisfy even so zealous a champion of declara- 
tory relief as Professor Borchard, See Borchard, 
Declaratory Judgments (2d edition, 1941). 

12 Supra, footnote 3. 

133 Semmes v. Hartford Insurance Company, 13 
Wall. 158 (U. S., 1871). 

4 Sands v. New York Life Insurance Company, 
supra. This, of course, was written at a time 
prior to the scientific advancements of mankind 
expressed in the heavy bomber, the atom bomb 
and the more refined elements of total war; in a 
period when warfare could with some propriety 
at least be termed ‘‘civilized.”’ 

% Supra, footnote 4. 

16 Ibid. at p. 399. 

11 Supra, footnote 5. 

% Upon this point Mr. Justice Bradley had 
first-hand information. having been a mathe- 
matician and an insurance actuary before be- 
coming a judge. 2 Dictionary of American 
Biography 571 (1929). 

In the Cohen case four judges concurred, 
three did not vote; in the Sands case four judges 
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concurred, one did not vote and one did not sit; 
in the Worthington case the court split three 
to two; in the Statham case the court split five 
to two with two separate concurring opinions; 
in the Hillyard case seven concurred and two 
(including the Chancellor) dissented. 


2” See, e.g., Worthington v, Charter Oak -Life 
Insurance Company, supra, at p. 399. Mutual 
Benefit Life Insurance Company v. Hillyard, 
supra, at p. 469. 

21 See footnote 7, supra. 

27Vance, Insurance 174 (2d edition, 1930); 
Patterson, ‘‘The Delivery of a Life Insurance 
Policy,’’ 33 Harvard Law Review 198, 199 (1919); 
29 American Jurisprudence, Insurance, Section 
137 (1940). But see Vance, Cases on Insurance 
100 (3d edition, 1940). 

73 A non-conforming policy acts as a counter- 
offer. MacKelvie v, Mutual Benefit Life Insur- 
ance Company, 287 F. 660 (CCA-2, 1923). See 
also 50 Harvard Law Review 699, 700 (1937). 

*% Whether mere silence, i.e., undue delay in 
acting upon the offer, can amount to an ac- 
ceptance is a much litigated question. Most 
courts hold that silence does not amount to 
acceptance and find no contractual liability. 
However, some courts on the theory that insur- 
ance is quasi public in nature, hold undue delay 
to be a breach of duty; such courts therefore 
hold the insurer liable in tort. The conflicting 
cases are gathered in Zayc v. John Hancock Mu- 
tual Life Insurance Company, 338 Pa. 426, [3 
CCH Life Cases 913], 13 Atl. (2d) 34 (1940), deny- 
ing recovery in contract or tort. See also 
Prosser, ‘‘Delay in Acting on an Application 
for Insurance,’’ 3 University of Chicago Law Re- 
view, 39 (1935). 

* For the sake of simplicity we shall con- 
sider the policy as requiring annual premium 
payment although monthly, quarterly or semi- 
annual payments might be the case. We ignore 
such defenses as breach of warranty, misrepre- 
sentation or concealment ard consider only 
breach of the condition of premium payment 
which defense is not barred by the incontesta- 
bility clause. New York Insurance Law Section 
155, (1)(b). 

2% Goodwin v. Massachusetts Mutual Life In- 
surance Company, 73 N. Y. 480 (1878); see Dul- 
berg v. Equitable Life Assurance Company, 277 
N. Y. 17, 23, 12 N. E. (2d) 557, 560 (1938); 2 
Cooley, Briefs on Insurance, 1625 (2d edition, 
1927); Richards, Insurance Section 70 (3d edi- 
tion, 1918); Vance, Insurance 260 (2d edition, 
1930); 3 Williston, Contracts Section 673 (rev. 
edition, 1936); Corbin, ‘‘Conditions in the Law 
of Contracts,’’ 28 Yale Law Journal 739, 746 
(1919); Patterson, ‘‘Supervening Impossibility 
of Performing Conditions in Insurance Policies,’’ 
22 Columbia Law Review 613 (1922). 


™ The ‘‘act for a promise’ unilateral contract 
has given rise to heated controversy. The Re- 
statement of Contracts Section 24 (1932) defines 
an offer as ‘‘a promise which is in its terms 
conditional upon an act, forbearance or return 
promise or its performance.’’ Section 57 of the 
Restatement of Contracts admits the existence 
of a unilateral contract in which the act is that 
of the offeror and the promise is that of the 
offeree. If an offer is a promise, would not 
this be a bilateral contract, a promise for a 
promise? This seeming inconsistency was 
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pointed out by Professor Goble, 22 Illinois Law 
Review 567 (1928), and denied by Professor Wil- 
liston, 22 Illinois Law Review 788 (1928). Pro- 
fessor Green joined Professor Goble, 23 Illinois 
Law Review 95 (1928), with Professor Williston 
replying, 23 Illinois Law Review 100 (1928), and 
Professor Green rejoinding, 23 Illinois Law Re- 
view 301 (1928). This verbal vendetta is re- 
printed in Selected Readings, Law of Contracts, 
203-20 (1931). 

At the risk of oversimplification the gist of 
Professor Williston’s defense seems to be that 
once the offer is accepted the promise of the 
offer ceases and the offeree’s promise is the only 
promise of the contract. Professor Corbin’s 
definition of an offer seems more accurate and 
less troublesome. ‘‘An offer is an act on the part 
of one person whereby he gives to another the 
legal power of creating the obligation called 
contract.’’ Corbin, ‘‘Offer and Acceptance,’’ 26 
Yale Law Journal 169, 171 (1917). Throughout 
this discussion of the ‘‘act for a promise’’ uni- 
lateral contract which is considered a rara avis 
many weird (literally) examples are offered but 
no reference is made to the life insurance con- 
tract which traditional concepts of offer and 
acceptance would seem to dictate must fall in 
this category. 


% Allen, J., in Cohen v. New York Mutual Life 
Insurance Company, supra, at p. 625, indicated 
in a dictum that there was a duty to pay pre- 
miums. Peckham, J., in Sands v. New York 
Life Insurance Company, supra, at p. 633, stated 
that whether the payments were optional or 
obligatory was of no moment. In Goodwin v. 
Massachusetts Mutual Life Insurance Company, 
supra, New York accepted the view that there 
was no duty to pay premiums, dispelling any 
doubt raised, by the Cohen and Sands cases. 


* The policy generally does not contain any 
such promise. The insured may of course give 
a premium note for payment. However, non- 
payment of the premium note does not consti- 
tute a breach of the condition of premium pay- 
ment in the absence of express provision to that 
effect. Vance, Insurance 309-13 (2d edition, 
1930). For the reasoning behind this rule, see 
Fuller, Basic Contract Law 891-93 (1947); 3 
Williston, Contracts Section 888 (Rev. edition, 
1936). 

*® Today modern life insurance policies usually 
contain clauses permitting an insured to rein- 
state a policy lapsed for nonpayment of pre- 
miums. Generally reinstatement is required by 
the policy within a short period after lapse 
(usually five years) and invariably there is in- 
sistence upon production of evidence of insur- 
ability, including good health. Section 155 (1) 
(i) of the New York Insurance Law requires 
a reinstatement clause in a whole life policy 
delivered or issued in New York permitting 
reinstatement within at least three years from 
date of default but requires evidence of insur- 
ability, including good health. 

1 The argument that new insurance is cheaper 
than reinstatement made in disputing the Cohen 
and Sands decisions (see Patterson, supra, foot- 
note 26, at p. 615) is difficult of demonstration. 
Many variable factors enter the problem, viz., 
age of the insured, length of default, type of 
policy, period it was kept in force and rate of 
interest. Modern nonforfeiture benefits add fur- 
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ther difficulties. Regardless of comparative ulti- 
mate costs, it might well be that new insurance 
would be financiaily more convenient than rein- 
statement. Comparative premium rates per 
$1,000 of ordinary life insurance are as follows: 
Age: 25 30 35 40 45 
Co. A $21.49 2438 28.11 33.01 39.55 
Co. B $21.51 24.42 28.17 33.10 39.70 
Co. C $20.14 22.85 26.35 30.94 37.08 
(The rates given are for the period prior to Jan- 
uary 1, 1948. See footnote 88, infra). 

%2 Ollendorff Watch Company v, Pink, 279 
N. Y. 32, 17 N. E. (2d) 676 (1938). The most 
widely applied definition of insurance, e.g., the 
Massachusetts. statutory definition (Massachu- 
setts Annotated Laws, Chapter 175, Section 2 
(1923)), expressly includes the necessity of con- 
sideration for the promise. Representative stat- 
utory definitions appear in Patterson, Cases on 
Insurance 18, 19 (2d edition, 1947). New York’s 
first statutory definition of an insurance con- 
tract appearcd in 1°39 New York Insurance 
Law, Section 41. The necessity for consideration 
is implied at least. Section 41 (1) states in part 
that it is an agreement ‘‘whereby the insurer 
is obligated. "’ (Italics supplied.) Section 
41 (4) states that the fact that no separate or 
direct consideration is received shall not be 
deemed conclusively to show that there is no 
insurance contract. This was obviously designed 
to cover situations such as appeared in the 
Ollendorff case, supra, where a watch seller, 
who made agreements to replace any watch 
stolen or bost within a year of purchase, was 
held to be making contracts of insurance despite 
his claim that there was no consideration and 
therefore no insurance since the price for the 
watches was the same with or without the al- 
leged guaranty. The court held that the price 
paid for the watch included everything ob- 
tained. The price paid was the inducement for 
the insurance just as the certificate of insurance 
was the inducement for the purchase. Accord, 
Attorney General v. C. E. Osgood, 249 Mass. 473, 
144 N. E. 371 (1924). Professor Langdell believed 
that no consideration was necessary to support 
the insurance contract, a specialty. Langdell, 
Summary, Law of Contracts, Section 51 (2d edi- 
tion, 1880) 

33 New York Life Insurance Company v, Stat- 
ham, supra, at p. 30. The policy itself invariably 
recites that the consideration is the premium 
payments and the representations made in the 
application. But it has been held that the rep- 
resentations are not properly part of the con- 
sideration and do not have to be pleaded in 
such. Phoenix Life Insurance Company v. Rad- 
din, 120 U. S. 183 (1887). However, the payment 
of a sum of money is not essential to constitute 
the consideration of an insurance contract. 
People v. Roschli, 275 N. Y. 26, 9 N. E. (2d) 763 
(1937). 

* Corbin, supra, footnote 27, at pp. 175, 176 
See also Patterson. supra, footnote 22, at p. 199. 

% 1 Williston, Contracts, Section 25 (rev. edi- 
tion, 1936). In New York by recent statute past 
consideration would not render the contract in- 
valid where that consideration is expressed in a 
writing signed by the promisor. New York Per- 
sonal Property Law, Section 33 (3). 

% Because an offer can be withdrawn before 
acceptance, the insurance companies customarily 


issue a “binding receipt’’ effecting in some 
cases a binding contract of temporary insurance. 
The legal complexities occasioned by this device 
and the esoteric language employed therein is 
beyond the scope of this article. See Havighurst, 
“Life Insurance Binding Receipt,’’ 33 IJllinois 
Law Review 180 (1938); 44 Yale Law Journal 
1223 (1935). The doubtful state of the law in 
New York on the character of the receipt and 
the legal relationships it creates was recently 
commented on by Judge Learned Hand in Gaunt 
v. John Hancock Mutual Life Insurance Com- 
pany {12 CCH Life Cases 423], 160 F. (2d) 599 
(CCA-2, 1947). 

31 Thus in People v. Security Life Insurance 
é& Annuity Company, 78 N. Y. 114 (1879), where 
the court had to determine the rights of policy 
holders to the assets of an insolvent life insur. 
ance company, it was held that the insurer was 
obligated to receive annual premiums whether 
on the theory that the contract was for life or 
on the theory that it was an insurance for a 
year coupled with a right to continue from year 
to year. ‘‘Whichever of these be the true the- 
ory, the agreement is necessarily implied that 
the company will receive the premiums and keep 
the policy in life. ...°’ Jbid. at p. 125. 

% Worthington v. Charter Oak Life Insurance 
Company, supra, at p. 401. See also opinion of 
Strong, J., New York Life Insurance Company 
v. Statham, supra, at pp. 36, 37. 

*“In its proper sense the word condition 
means some operative fact subsequent to accept- 
ance and prior to discharge.’’ Corbin, supra, 
footnote 26, at p. 743. See also 3 Williston, 
Contracts, Section 666 (rev. edition, 1936); Re- 
statement, Contracts, Section 250, comment a 
(1932) 

“The language of the Statham case, supra, 
that: ‘‘Each installment is, in fact, part consid- 
eration of the entire insurance for life’’ is inac- 
curate according to the theory which the cass 
propounds unless consideration be used in the 
loose sense of an equivalent or quid pro quo of 
the promise. 

"See Burnet v. Wells, 289 U. S. 670, 679 
(1933); Whitehead v. New York Life Insurance 
Company, 102 N. Y. 143, 152, 6 N. E. 267, 269 
(1886); 29 American Jurisprudence, Insurance, 
205; 2 Joyce, Inswrance, Section 1102 (2d edi- 
tion, 1917); Vance, Insurance 262 (2d edition, 
1930). 

“Thus in Rosenplanter v. Provident Life 
Assurance Society, 96 F. 721 (CCA-6, 1899), the 
policy was issued April 1, 1889, and by its térms 
the insurer agreed to pay the beneficiary $10,000 
if the insured died before April 1, 1890. It also 
provided for renewal by the payment of annual 
renewal premiums. The court, distinguishing the 
policy in the Statham case, which was a whole 
life policy, correctly interpreted the policy to be 
for a year and not for life. Similarly in Mc- 
Dougall v. Provident Savings. Life Assurance 
Society, 135 N. Y. 551, 32 N. E. 251 (1892), a 
policy issued July 23, 1884, by its terms prom- 
ising to pay $10,000 provided the insured die 
before noon on July 23, 1885, but permitting 
annual renewals, was construed to be for the 
term of a year only. 

48 Worthington v. Charter Oak Life Insurance 
Company, supra, at p. 399. 
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“For a graphic illustration of the compara- 
tive rates of annual level premiums and the net 
natural or step rate premiums see Riegel and 
Miller, Insurance Principles and Practices 146 
(3d edition, 1947). 

* People v. Security Life Insurance & Annuity 
Company, supra. Although New York does not 
permit an action for anticipatory breach of the 
contract of life insurance, the policyholder’s 
right in equity to enforce reinstatment (Kelly 
v. Security Mutual Life Insurance Company, 186 
N. Y. 16, 78 N. E. 584 (1906)), or to rescind and 
recover the consideration if the insurer wrong- 
fully refuses to accept premiums (Dougherty v. 
Equitable Life Assurance Society, 144 Misc. 363, 
259 N. Y. Supp. 146 (Sup. Ct., 1932), rev’d in 
part, 238 App. Div. 696, 265 N. Y. Supp. 714 (1st 
Dept., 1933), rev'd on other grounds, 266 N. Y. 
71, 193 N. E. 897 (1934)), is recognized. The prin- 
cipal difficulty is the ascertainment of the proper 
measure of recovery. Some courts permit the 
insured to recover his premiums with no deduc- 
tions for the value of the protection he has re- 
ceived on the theory that the contract is entire, 
not divisible, and the insurer is entitled to no 
benefit for its part performance. The cases are 
collected in Notes, 48 ALR 107 (1927) and 107 
ALR 1228, 1233 (1937). 

See footnote 42, supra. 

* Sands v. New York Life Insurance Company, 
supra, at p. 632, expressly designated the condi- 
tion of premium payment as subsequent and 
not precedent. But see Roehner v. Knickerbocker 
Life Insurance Company, 63 N. Y. 160, 164 
(1875), characterizing the condition as precedent 
In New York Life Insurance Company v. Stat- 
ham, supra, at p. 30, it is implied that the con- 
dition is subsequent: That Court later expressly 
termed the condition as subsequent and not 
precedent in Thompson v. Insurance Company, 
104 U.S. 252, 260 (1881). 

*3 Williston, Contracts, Section 667 (rev 
edition, 1936); Corbin, supra, footnote 26, at 
746; Patterson, supra, footnofe 26, at 614. See 
also Roehner v. Knickerbocker Life Insurance 
Company, supra. Professor Vance says that 
while ‘‘not strictly conditions precedent, they 
are yet of that nature."’ Vance, Insurance 116 
(2d edition, 1930); cf. Mutual Benefit Life In- 
surance Company v. Hillyard, supra, at p. 470, 
to the effect that the condition is neither prece- 
dent nor subsequent! 

“3 Williston, Contracts, Section 667 (rev. edi- 
tion, 1936). 

® Liesny v. Metropolitan Life Insurance Com- 
pany, 147 App. Div. 253, 131 N. Y. Supp. 1087 
(4th Dep’t, 1911); Rybczymski v. Chicago Fra- 
ternal Life, 131 Misc. 228, 227 N. Y. Supp. 366 
(Sup. Ct., 1928), aff'd without opinion, 224 App. 
Div. 777, 230 N. Y. Supp. 903 (4th Dep't, 1928); 
Raab v. National Slavonic Society, 93 Misc. 67, 
156 N. Y. Supp. 301 (App. Term, ist Dep't, 
1915). Contra: Brassell v. John Hancock Mu- 
tual Life Insurance Company, 134 Misc. 274, 
235 N. Y. Supp. 195 (App. Term, 1st Dep't, 1929). 
In Rodgers v. United States, 66 F. Supp. 663 
(ED Pa., 1946), it was held that the government 
had the burden of proving the affirmative de- 
fense of nonpayment of National Service Life 
Insurance. 

"Tf a true condition subsequent may be 
found in the law of contracts the rule should be 
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the same. ’* 3 Williston, Contracts, Section 
809 (rev. edition, 1936). (Italics supplied). 

52 Supra, footnote 3. 

8 Suprq, footnote 13. 

* But cf. Nathan v. Equitable Trust Company, 
250 N. Y. 250, 165 N. E. 282 (1929). 

*It has been argued that even this condition 
is precedent in that it must precede a particular 
action to recover. Holmes, The Common Law 
316, 317 (1881). That the condition is subsequent 
see Costigan, Performance of Contracts 16 (2d 
edition, 1927); Fuller, Basic Contract Law 766- 
770 (1947); 3 Williston, Contracts, Section 809 
(rev. edition, 1936); Restatement, Contracts, 
Section 307, Illustration 1 (1932); Ashley, ‘‘Con- 
ditions in Contract,'’ 14 Yale Law Journal 424, 
429-30 (1905); Corbin, supra, footnote 26, at p. 
747 n. 19 

* Restatement, Contracts, Section 307 (1932) 

* Ibid., Section 308 

*‘ Ibid., Section 250 (a), defining a condition 
precedent as one which must exist or occur be- 
fore a duty of immediate performance of a 
promise arises. 

* Restatement, Contracts, Section 297 (1932) 

© IJbid., Section 301. 

See, e. g., Section 301 of the Restatement of 
Contracts stating that impossibility excuses a 
condition precedent if its occurrence is no ma- 
terial part of the exchange. Section 307 of the 
Restatement of Contracts states that the happen 
ing of a condition subsequent which by its terms 
is to terminate a promisor’s duty, does not 
operate as a termination if the happening of the 
condition is caused by events without the 
promisee’s fault, not within contemplation of 
parties, unless continuance of the duty subjects 
the promisor to a materially increased burden. 

*2 Corbin, ‘“‘Supervening Impossibility of Per- 
forming Conditions Precedent,’’ 22 Columbia 
Law Review, 421 27 (1922) 

200 N. Y. 316, 93 N. E. 948 (1911) (two 
judges dissenting). 

* Schlintz v. Equitable Life Insurance Com- 
pany, 226 Wis. 255, 276 N. W. 336 (1937). Con- 
flicting cases are gathered in Mutual Life In- 
surance Company v. Johnson, 293 U. S. 335 
(1934), and in Note, 142 ALR 852 (1942). Re- 
statement, Contracts, Section 301, Illustration 4 
permits recovery. The Whiteside decision has 
been changed by statute in New York permit- 
ting notice of injury or sickness to be given 
as soon as reasonably possible. New York In- 
surance Law, Section 164, 3 (e) 5 

®44 N. Y. 276 (1871). Here recovery was 
denied where the insured was struck with 
apoplexy and paralysis on the due day pre- 
venting a payment he was apparently about to 
make. (But note that the contract was ap- 
parently for the term of one year with a renewal 
privilege and thus may be justified in any event 
on the theory of nonacceptance of the offer.) 

“6 82 N. Y. 543 (1880). In both the Howell and 
Wheeler cases the court calls the condition of 
premium payment precedent and urges that 
others than the named insured could have made 
payment. 

8 Cohen v. New York Mutual Life Insurance 
Company, supra, pp. 621-62. See also Wheeler 
v. Connecticut Mutual Life Insurance Company, 
supra, at pp. 551-552. 
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* Restatement, Contracts, Section 307, Illustra- 
tion 1 (1932); 3 Williston, Contracts, Section 808 
(rev. edition, 1936); Blair, ‘‘Breach of Contract 
Due to War,"’ 20 Columbia Law Review 413, 414 
(1920). 

* Newmond v. Farmers Feed Company, 244 
N. Y. 202, 155 N. E. 100 (1926); Restatement, 
Contracts, Section 596 (1932); 6 Williston, Con- 
tracts Section 1748 (rev. edition, 1936). 

™ Neumond v. Farmers Feed Co., supra, foot- 
note 69 at p. 207, 155 N. E. at p. 101. In a re- 
cent article (Diamond, ‘‘The Effect of War on 
Pre-Existing Contracts Involving Enemy Nation- 
als, 53 Yale Law Journal 700 (1944)) the author 
indicates that a contract will be terminated by 
war only if suspension for the period of the 
war would involve a substantial alteration of 
the terms of the contract, materially increasing 
the burden of performance. ‘‘The problem is 
actually one of temporary supervening impos- 
sibility. . . .’"" Ibid. at p. 700. In the case of 
life insurance he reports that the overwhelming 
weight of authority refuses to treat the con- 
tract as dissolved by war, citing the Hillyard, 
Sands and Cohen cases. These cases, however, 
do not rest upon the proper rationale suggested 
by the author of the article, viz., that the 
problem is one of supervening impossibility, but 
indicate rather that the performance of the 
condition of premium payment is illegal and 
is thus distinguished from a case of impossibil- 
ity. The Statham case which is cited as contra 
to the weight of authority, is the one case clearly 
applying the test of the author. 

"Treaty of Versailles, Section V, Part X, 
Annex III, § 12. 

™ Report of Valentine Howell, War Settle- 
ments Committee, Proceedings of American Life 
Convention (1944). 

™% Report of Louis Pink, Special Adviser to 
President Osmena, August 17, 1945. 

™In Kallman v. Equitable Life Assurance So- 
ciety of United States, 248 App. Div. 146, 288 
N. Y. Supp. 1032 (1st Dep't, 1936), aff'd without 
opinion, 272 N. Y. 648, 5 N. E. (2d) 375 (1936), 
it was held that upon an application for rein- 
statement the insurer was not limited to an 
inquiry as to the physical health of the appli- 
cant but could refuse reinstatement where he 
was over-insured and of doubtful financial stab- 
ility. As to the necessity for evidence of insur- 
ability see Maclean, Life Insurance 194-95 (6th 
edition, 1945). 

™ Richards, Insurance 495-96 (3d edition, 
1918); Vance, Insurance 266 (2d edition, 1930); 
29 American Jurisprudence, Insurance, Section 
386 (1940). ; 

% See comment that enforced reinstatement is 
“actuarially unsound.” Proceedings, Legal 
Section, American Life Conference 117, 119 
(1943). See also Maclean, Life Insurance 99 
(6th edition, 1945). 

™ Cohen v. New York Mutual Life Insurance 
Company, supra. See also Mutual Benefit Life 
Insurance Company v. Hillyard, supra. 


® Patterson, supra, footnote 26, at p. 615 n. 8. 

™ Cf. Cohen v. New York Mutual Life Insur- 
ance Company, supra. 

Chancellor Runyon, dissenting in Mutual 
Benefit Life Insurance Company v. Hillyard, 
. supra, opined: “If the assured fall dead with 
the money in his hand on his way to the office 


of the insurer to pay the annual premium, and 
so it remain unpaid beyond the time limited, 
the company is discharged from all liability 
under the policy. Though he may have paid 
annual premiums greater in their aggregate 
amount than the sum insured nevertheless there 
is no remedy. . . . Hard as is this judgment, 
yet it is the dictate of that stern justice which 
regards with equal eye, the obligations of each 
of the parties, giving to each the advantage for 
which he has stipulated but only on the terms 
on which alone he is entitled to it.’’ 


8* New York Insurance Law Section 155 (1) (a) 
requires that a policy of life insurance, deliv- 
ered or issued in this state, provide a period of 
grace of at least thirty days or one month within 
which payment of any premium after the first 
may be made. The benefits of the statute cannot 
be waived by the policyholder. Salzman v. 
Prudential Insurance Company, 296 N. Y. 273, 
{12 CCH LIFE. CASES 491] 72 N. E. (2d) 891 
(1947). Similar statutory requirements are 
widespread. See 3 Couch, Insurance, Section 633 
(a) (1929). 

® This in substance is a required provision 
in the New York Insurance Law, Section 151. 
Other states have similar provisions. See 3 
Couch, Insurance Section 666 (1929). Section 
92 of the New York Insurance Law of 1909 did 
not require that notice be given to an insured 
living in another state (Kaplan v. Equitable 
Life Assurance Society, 177 Misc. 792, 31 N. Y. S. 
(2d) 972 (Sup. Ct., 1940), aff'd, 261 App. Div. 
1067, 27 N. Y. S. (2d) 780 (1st Dep’t, 1940)). The 
present statute contains no such limitation. New 
York Insurance Law, Section 151. However, the 
present section does not by its terms require 
that such notice be received. Actual receipt of 
the notice by the insured was held unnecessary 
under former Section 92, Insurance Law of 1909, 
Goeller v. Equitable Life Assurance Society, 251 
App. Div. 371, 296 N. Y. Supp. 854 (1st Dep't, 
1937), and under former Section 92, Insurance 
Law of 1892, Wolarsky v. New York Life In- 
surance Company, 120 App. Div. 99, 104 N. Y. 
Supp. 1047 (1st Dep't, 1907). It would seem, 
therefore, that mailing of the notice would be 
sufficient. 

3 Footnote 65, supra, 

5 See cases cited footnote 65, supra; 3 Couch, 
Insurance, Section 606 (1929); Vance, Insurance 
266 (2d edition, 1930); 29 American Jurispru- 
dence, Insurance, Section 421. 


% Vance, Insurance 55, 56, 115 (2d edition, 
1930). The cash surrender value is less than the 
excess of premiums over actual cost to the in- 
surer since the insurer could before 1948 deduct 
a flat surrender charge under Section 208, 2 New 
York Insurance Law, of $25 per $1,000 insurance. 
Since January 1, 1948, the method of computing 
the cash surrender value in policies issued after 
that date in New York has been changed. N. Y. 
Laws 1947, chapter 311, Sections 205, 208, 208-a, 
208-b. For an explanation of the new method 
of computing cash surrender values, see Mac- 
lean, Life Insurance 183-89 (6th edition, 1945). 

* These three options are required in New 
York, Insurance Law Section 208, 1. Although 
not required in New York, some companies 
have provided a fourth mode of settlement, the 
automatic premium loan, by which the com- 
pany automatically pays overdue premiums until 
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the total indebtedness equals the cash surrender 
value. 

8st New York Insurance Law Section 208, 1. 

88 The following chart illustrates the approxi- 
mate length of the extended term from time of 
default for an ordinary life policy procured at 
ages twenty-five and thirty-five. These figures 
are based upon policies issued prior to January 
1, 1948, which would cover the time interval 
we are interested in. Since January 1, 1948, 
the Guertin Report has been adopted, discard- 
ing the obsolete American Experience Table of 
Mortality and liberalizing nonforfeiture values. 
(N. Y. Laws 1947, chapter 311 adding Sections 
208-a and 208-b to the Insurance Law and 
amending Sections 154, 155, 159, 163, 205, 208 
and 217.) 


Age: 25 5th year 10th year 
Co. A 4 yrs., 178 days ll yrs., 58 days 


Co. B 4 yrs., 222 days 11 yrs., 120 days 
Co. C 4 yrs., 214 days 12 yrs., 245 days 


Age: 35 5th year 
Co, A 5 yrs., 326 days 11 yrs., 300 days 
Co, B 5 yrs., 357 days 11 yrs., 330 days 
Co. C 6 yrs., 132 days 13 yrs., 21 days 

® New York Insurance Law, Section 208 re- 
quires the option only after three annual pay- 
ments have been paid. 

* Ibid, 

" E.g., New York Insurance Law, Section 208 
provides that extended term insurance may ex- 
clude benefits due to accidental death or total 
and permanent disability benefits. 


% See Salzman v, Prudential Insurance Com- 
pany, supra, 

* Report of War Settlements Committee, Pro- 
ceedings American Life Convention (1944). 

* The author has been informed that it is the 
practice of at least one large American Life In- 
surance company to permit reinstatement in 
those cases where hardship prevented premium 
payments. The companies in the Philippine Is- 
lands apparently have not been so liberal. In the 


10th year 


cases of Paz Lopez de Constantino v. Asia Life 
Insurance Company (1947) and Peralta v. Asia 
Life Insurance Company (1947) (citations un- 
known) the Court of First Instance of Manila 
dismissed complaints seeking to recover upon 
policies upon the lives of deceased policyholders 
who were unable to make premium payments 
due to the Japanese occupation. The author is 
informed that the Supreme Court of the Philip- 
pine Islands has not yet decided the appeals from 
these decisions which represent test cases. In 
the Peralta case, supra, the policy was issued in 
1938 and the last premium was paid on No- 
vember 1, 1941. Automatic loan provisions in 
the policy kept it alive until September 7, 1942. 
The insured died thereafter. In the Constantino 
case, supra, the policy was procured and the 
first annual premium was paid on September 
27, 1941. By its terms the policy expired Oc- 
tober 27, 1942 (allowing for a period of grace). 
The insured died two years later. The policy 
provided that the first year’s insurance was 
term insurance. The lower court depended 
upon the Statham case in dismissing the com- 
plaint. In the case of Gubagaras v. West Coast 
Life Insurance Company (1947) (Civil Case No. 
423) the Court of First Instance of Iloilo per- 
mitted recovery of the face amount of a policy 
issued in 1940, less premiums which had been 
unpaid since 1942 until the death of insured 
in 1945. In De Enriquez v. West Coast Life In- 
surance Company (1947) (Civil Case No. 72602) 
the Court of First Instance of Manila dismissed 
a complaint seeking to recover upon a twenty- 
year endowment policy issued in 1939. Two 
annual premiums were paid before Japanese 
occupation. The insured died in 1945. Space 
limitations prevent a ‘fuller discussion of these 
Philippine decisions which have recently been 
received by the author. 

% See Restatement, Contracts Section 454 
(1932). 

% See generally World’s Dispensary Medical 
Association v. Pierce, 203 N. Y. 419, 96 N. E. 
738 (1911); Glenn & Redden. Cases on Equity, 
526-27 (1946); McClintock, Hquity 34 (1936). 


——$§) 


Pension Trusts Subject of Collective Bargaining 


The recent decision of the United States Court of Appeals, for the Seventh 
Circuit, in Inland Steel Company v. National Labor Relations Board, declared 
that an employer, if so requested by a union, which has filed the necessary 
non-Communist affidavits, must bargain collectively on the terms of a pension 
and retirement plan instituted among its employees. The theory is that such 
a plan constitutes “wages” within the meaning of Section 8(5) of the Labor- 


Management Relations Act. 
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Opinions here and there: 


“The Attorney General Says—” 


MARYLAND CLARIFIES FINANCIAL 
RESPONSIBILITY REQUIREMENTS 


Two persons who were injured in an 
automobile accident filed reports with the 
Motor Vehicle Department, as required by 
Chapter 456 of the Acts of 1945, as 
amended, which added Sections 110A— 
110H to Article 66% of the Code. One of 
the parties showed evidence of financial 
responsibility by filing an insurance certifi- 
cate, while the other made a deposit of 
$500. Thereafter a judgment was rendered 
in the amount of $400 against the person 
who made the cash deposit, and the judg- 
ment was paid from the deposit and the 
balance returned to him The question 
arose whether the person against whom 





the judgment was rendered was required 
to maintain evidence of financial responsi- 
bility for three years. The Attorney Gen 
eral ruled that he was not. The deposit of 
funds in an amount sufficient to cover the 
damages, pursuant to the requirements of 
Chapter $56 of the Acts of 1945, as 
amended, and the payment of the judgment 
from said funds, relieved the depositor of 
giving and maintaining proof of future 
financial responsibility —Opinion of — the 
Maryland Attorney General, July 29, 1948 


MERGER DOES NOT REQUIRE 
RELICENSING OF AGENTS 

An insurance company with ten affiliates 
or connectives, known as a group, pro- 
posed to merge all ten affiliates into the 
parent company. The question arose as to 
whether the agents of the affiliates might 
be transferred to the parent company with- 
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out further action, or whether the merger 
would necessitate relicensing of the agents 
An agent is licensed for a particular com- 
pany, and his license is restricted to that 
company. Normally the dissolution of a 
company automatically nullifies an agent's 
license; this is not true, however, where 
there has been a merger into a surviving 
company. Section 125 of the Insurance 
Code provides ample authority for the In- 
surance Department to transfer the duly 
certified and licensed agents of the affiliated 
companies to the surviving company with 
out necessitating new applications or re- 
licensing of the agents.—Opinion of the 
Indiana Attorney General, July 30, 1948. 


INSURANCE 
ON STATE AGENCY'S VEHICLES 


The question arose whether the Division 
of Forestry might legally buy liability in 
surance on its vehicles in order to protect 
the drivers of those vehicles under the 
financial responsibility law in event of an 
accident. First, the Division inquired 
whether the drivers or the state would be 
liable in the event of an accident, and 
secondly, if the driver was personally liable, 
could the Division buy. liability insurance 
covering its vehicles from a regular insur- 
ance company. The Attorney General re- 
plied that there was no statute permitting 
the Division to insure its automobiles; that 
the drivers could be personally liable if the 
accident was brought about by their negli 
gence, and that the state could be made 
liable if a resolution was passed by the 
legislature authorizing any person injured 
to sue and if it could be shown that the 
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driver was negligent and on business of the 
state. The Attorney General was of the 
opinion, however, that the insurance could 
be taken out by the department and deduc- 
ted from the monthly salaries of the em- 
ployees.—Opinion of the Kentucky Attorney 
General, September 1, 1948. 


PROCEEDS SUBJECT 
TO OLD AGE ASSISTANCE CLAIM 


Is an old age assistance recipient’s estate 
exempt from the claim for old age assist- 
ance by reason of the fact that the estate 
consists of the proceeds of a life insurance 
policy paid to the recipient upon the death 
of his predeceased son? The Attorney 
General ruled that the proceeds were not 
exempt. Payments in the sum of $150 had 
been made during the period March, 1936, 
to January 1, 1940, and $1105 was paid 
during the period January 1, 1940 to July 1, 
1945. The welfare agency filed a lien in 
the estate for $150 under M. S. A. 256.25 
and for $1105 under Section 256.26. The 
Attorney General advised that the welfare 
agency should not file a lien, but should 
file a claim for reimbursement from the 
estate and that such a claim, under the 
provisions of M. S. A. 256.25, would not be 
barred by the six-year statute of limita- 
tions.—Opinion of the Minnesota Attorney 
General, August 20, 1948. 


SALARY SAVING 
RETIREMENT INSURANCE 


Ruling against a proposed salary saving 
retirement insurance plan for state employ- 
ees in which the employees and the state 
would contribute to the premium, the 
Attorney General declared: “We find no 
authority granted by the General Assembly, 
authorizing such a contribution by the 
State, or any of its departments or agencies, 
of State funds to secure retirement or 
death benefits for its employees.” How- 
ever, he went on to say that if the employ- 
ees wished to secure group insurance, 
paying all the premiums, they could volun- 
tarily authorize the Commissioner of 
Finance and the Treasury Department to 
deduct the premium from each employee’s 
compensation and mail it to the insurance 


company.—Opinion of the Kentucky Attor- 
ney General, August 30, 1948. 


SUPPLEMENTARY POWERS 
OF TITLE-ABSTRACT COMPANY 


The Chairman of the Board of Insurance 
Commissioners inquired of the Attorney 
General whether the Insurance Department 
might issue its permit to a company to 
transact the business contemplated in para- 
graphs (2), (3) and (4) of Article 1302-A,, 
Section 1, without concurrently issuing a 
permit to the company to transact business 
under the provisions of paragraph (1) of 
the same Section and Article. He replied 
in the negative: “ The intention of 
the legislature in enacting Article 1302a 
was to provide for the creation of private 
corporations for the purpose of engaging 
in the business of compiling and/or owning 
abstract plants and to insure the titles to 
lands or interests therein. The corpora- 
tion could at the time of obtaining its 
original charter or thereafter by proper 
amendment, exercise the additional powers 
contained in Subsections (2), (3), and (4); 
but it was essential that the corporation 
must primarily be created for and exercise 
the original purpose of acquiring and own- 
ing abstract plants and/or insuring titles 
to lands or interests in lands. The addi- 
tional powers are supplementary to and 
do not form part of the original purposes 
for which the private corporation was 
created.”—Opinion of the Texas Attorney 
General, August 18, 1948. 





STATE FIRE FUND PAYMENTS 
MAY BE COMBINED 


The Department of Welfare had twenty- 
one approved claims for fire losses at eight 
different institutions over the past five- 
year period. The losses were covered by 
insurance carried under the state plan. 
There had been a rule prevailing in the 
Division of Accounts and Control that 
the money accruing from a fire loss could 
be used for one purpose only, to erect an 
exact or similar structure to replace the 
one destroyed. In most instances, it proved 
undesirable to erect the same antiquated 
type of structure or to make any extensive 
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repairs on any outmoded buildings. It was 
the desire of the Department to combine 
all these claims into a fund sufficient for 
the construction of suitable buildings, 
whether for replacement of the structure 
destroyed or not, and to combine them in 
such a manner that it could use the funds 
at any institution regardless of where the 
loss occurred. The Attorney General re- 
plied that the Department could utilize 
these funds for construction in the manner 
best suited to the most efficient operation 
in the Department, subject to Senate Bill 
“Number 342, which created the Kentucky 
Building Commission.—Opinion of the Ken- 
tucky Attorney General, August 5, 1948. 


SALE OF INSURANCE 
BY AUTO DEALER 





The Attorney General was asked to ad- 
vise whether certain transactions whereby 
the seller of a motor vehicle under a con- 
ditional sales contract, reserving title in 
the seller until full payment of the purchase 
price, also sells fire, theft or collision in- 
surance on the vehicle and collects a com- 
mission on the placing of such insurance, 
are in violation of Section 45 of Article 
48A of the Annotated Code of Maryland. 
Said section, in general, prohibits rebates 
from and discriminations in the premiums 
charged for fire and miscellaneous insur- 
ance. An examination of Section 45, and 
specifically the last sentence, which pro- 
hibits the obtention of a rebate by the 
device of having an employee of the insured, 
who is licensed to write insurance, write 
the insurance and collect a commission 
thereon to the ultimate benefit of the in- 
sured, clearly indicated that the trans- 
action in question is prohibited by the 
terms of Section 45.—Opinion of the Mary- 
land Attorney General, August 19, 1948. 


VALIDITY OF ACT 
COMPENSATING STUDENT 


The Governor of Alabama approved a 
bill, directing a county board of education 
to pay to a student the sum of $500 for 
injuries received by him in the manual 
training room of the county school when 





a bandsaw became disconnected. The act 
provided that the sum was to be paid out 
of such monies “as may be constitutionally 
available.” Certain doubts as to the consti- 
tutionality of the act were raised. Ex- 
penditure of public funds should not be 
made to compensate for a nice ethical 
obligation, but only to satisfy a claim 
which in good faith and good morals should 
be paid, but for which there is no legal 
liability. The Attorney General was of the 
opinion that the claim in question involved 
something more than a mere gratuity. The 
sum should be paid, not from monies in 
the hands of the Board raised by local 
taxation for local school purposes, which 
funds cannot be diverted to any other pur- 
pose, but from funds appropriated by the 
state to the Board under the authority of 
Section 260, Constitution of Alabama 1901, 
including funds accruing to the Board 
under the provisions of the Minimum Pro- 
gram Fund.—Opinion of the Alabama At- 
torney General, July 16, 1948. 


PURCHASE OF FHA MORTGAGES 
BY UNLICENSED INSURER 


The Insurance Commissioner referred to 
the Attorney General a request for infor- 
mation from an unlicensed foreign insur- 
ance company as to whether or not the 
Department of Insurance would hold that 
it should meet the requirements of Chapter 
58 and domesticate in the state in order 
to purchase FHA mortgages. The Attor- 
ney General was of the opinion that the 
insurance company would not be engaged 
in the insurance business in the State of 
North Carolina by merely purchasing FHA 
mortgages on real property in North 
Carolina. Section 58-164, instead of re- 
quiring domestication of such a company 
and qualifying under the State Insurance 
Laws, specifically authorizes the insurance 
company to bring suit and foreclose its 
morgages without having to meet the re- 
quirements of Chapter 58. However, the 
Attorney General did not pass upon the 
question as to whether or not the company 
would be engaging in business in the state 
under the general corporation laws.— 
Opinion of the North Carolina Attorney 
General, August 9, 1948, 
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VALIDITY OF ENDORSEMENT— 
CANCELLATION NOTICE 


The Department of Aeronautics submit- 
ted to the Attorney General a copy of the 
endorsement required by the Department 
for all bodily injury and property damage 
insurance policies. Section 183.590 pro- 
hibits the issuance of a certificate of public 
convenience and necessity until an insur- 
ance policy or bond has been filed with the 
state for the purpose of affording reason- 
able protection to passengers and public. 
The statute does not provide any type or 
kind of policy or bond, nor does it require 
that the policy or bond be kept on file by 
the Department; rather, it merely provides 
that a policy or bond be filed. The ques- 
tioned portion of the regulation provides 
that the policy to which the endorsement 
is attached shall not terminate either by 
expiration or cancellation until after fifteen 
days’ notice in writing by the insurer is 
given to the Commissioner of the Depart- 
ment of Aeronautics. Without such a re- 
quirement, it would be impossible for the 
Department to know with any degree of 
certainty whether any policy or bond that 
had been filed was in force or had been 
The. Attorney General conclu- 
ded that it was a valid requirement based 





cancelled. 


WUONEUNAOAUENUODUDUADERTOUNUONLAULENUONUEOAAOUDUANENU DENGAN EO EA TAA EAU ONDE AAEAHE A A EANAAAAAAAE AAA N AEH AN AA EAE HNN AAEA ANTHEA NA ETA N 





upon a valid statute. —Opinion of the Ken- 
tucky Attorney General, August 24, 1948. 


INSURANCE POLICY 
COUNTERSIGNATURES 


The Insurance Commissioner inquired of 
the Attorney General whether the charging 
of fees by a person not holding an insur- 
ance license for the service of procuring the 
countersignature of a resident agent upon 
an insurance policy required by law to have 
such countersignature, constitutes a vio- 
lation of the countersignature law and of 
the law forbidding payment of commis- 
sions on an insurance policy to an un- 
licensed person. A circular was addressed 
to various insurance companies under the 
signature of an individual who held no 
license of any nature. The unlicensed writer 
proposed to procure the countersignature, 
for which act he would receive a commis- 
sion averaging about two and one-half per 
cent of the premium involved. By the 
terms of Section 802, Insurance Code, pay- 
ment of countersignature commissions of 
this nature to an unlicensed person is 
forbidden, Likewise, a violation of Sec- 
tion 755, Insurance Code, forbidding 
rebates, probably results—Opinion of the 
California Attorney General, August 10, 1948. 





Resident and Outside Theft Policy Revised 


A revision of the residence and outside theft policy, effective October 4 in 
all states except Texas, where it becomes effective December 1, was announced 
recently by the National Bureau of Casualty Underwriters. The coverage on all 
property unattended in automobiles, motorcycles and trailers, other than public 
conveyances, has been excluded with the option of restoring such coverage for 


an additional premium of thirty per cent. 


Coverage on property in the custody 


or possession of laundries, cleaners, dyers, tailors and pressers has been limited 
to loss caused by burglary or robbery at their place of business. Coverage available 
away from the premises has been restricted to the kind of property actually insured 
within the premises, and the amount of outside coverage may not exceed the 


amount insured within the premises. 
or in charge of a carrier for hire. 


There is no coverage while in the mail 
The definition of theft in the policy has 


also been clarified by the addition of a clause worded “mysterious disappearance 
of any insured property, excepting a precious or semi-precious stone from its 
setting in any watch or piece of jewelry, shall be presumed to be due to theft.” 
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THE CASE 
OF THE LOAN RECEIPT 


By Sidney N. Zipser 
of the New York Bar 


"NDERWRITERS and those in charge 
of subrogation are again concerned 
over the perplexing problem of whether the 
loan receipt, the subrogation receipt or the 
trust agreement should be used when enter- 
ing into settlements with assureds. Time 
and again, the writer has been requested to 
advise whether the loan receipt, subroga- 
* tion receipt or trust agreement should be 
properly used in order best to secure the 
company’s subrogation rights to recover 
from third parties. 


I can well understand why there is such 
concern. Several of my colleagues and I 
have heretofore written on this subject. 
There is just as much divergence of opin- 
ion among attorneys as there is among 
the several courts of the State of New 
York and the jurisdictions throughout the 
country. In an article, published in the 
Journal of Commerce and in the Insurance 
Advocate in 1944, I indicated the diverse 
decisions among the several departments 
of the Appellate Division of the State of 
New York and called attention to .the 
chaotic condition then existing. I also 
suggested at that time that by concerted 
action of the companies, a committee be 
formed to recommend to the Law Revision 
Commission an amendment to Section 210 
of the Civil Practice Act in order to elimi- 
nate the disagreement among the courts 


so that the companies would not be in the 
same state of confusion as the courts on 
the propriety of using the loan receipt. 
However, nothing has been done about the 
proposed amendment in a matter so vital 
to the insurance industry. The battle for 
and against the loan receipt continues to 
rage unabated. The divergence of opinion 
among the courts persists to the detriment 
of the fire, collision and inland marine 
companies. As a result of such confusion, 
several insurance companies use the loan 
receipt in certain parts of the state, the 
trust receipt or subrogation receipt in other 
parts of the state, in order to come within 
the view expressed by the particular Appel- 
late Division embracing such part of the 
state. 


Prejudice and Bias 


In spite of the fact that the Court of 
Appeals recently passed on the validity of 
the loan receipt (Sosnow, Kranz & Simcoe 
Inc. et al v. Storatti Corporation, 295 N. Y. 
675, aff’g 269 App. Div. 122 [5 CCH Fire 
AND CasuaLty CAses 485]), the casualty 
companies continue to interpose the de- 
fense that the assured is not the real party 
in interest even though he has executed a 
loan receipt, and when a motion is made 
to strike out the defense, they continue to 
attack the loan receipt as a sham and a 
subterfuge, contending that the payment 
made under the loan receipt is not in 
reality a loan but a payment of the_loss 
since the policy provides for payment of 
the loss with subrogation rights and there- 
fore there is a complete assignment of the 
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cause of action. And so the confusion 
that has arisen with respect to the validity 
of the loan receipt because of the divergent 
views expressed in the opinions of the 
Appellate Divisions of the First, Second, 
Third and Fourth Departments, persists 
with each reported opinion. Now some of 
the recent decisions again reiterate that the 
defense that the plaintiff is not the real 
party in interest should not be stricken on 
motion before trial, but should await the 
outcome of the trial in order to determine 
whether the loan receipt is valid or not. 
The obvious effect of such decisions brings 
the entire matter before the jury and once 
the jury knows that the insurance com- 
pany is really the plaintiff and not the 
assured, prejudice naturally results. At the 
same time, the casualty company that is 
defending the lawsuit is immune from such 
disclosure, for if it were so much as men- 
tioned that the defendant also carried in- 
surance a mistrial would result, thereby 
entailing another trial. While the casualty 
companies hide behind their insured with- 
out fear of having the fact that the defend- 
ant whom they represent is covered by 
insurance disclosed to the jury (because 
if it were disclosed, they know that a new 
trial could be obtained for the asking), yet 
they insist on interposing the defense that 
the loan receipt is a subterfuge, with the 
designed purpose of bringing before the 
jury the fact that the plaintiff is insured 
by either a fire, collision ‘or inland marine 
insurance carrier, the real party in inter- 
est—the obvious purpose of which is to 
prejudice the plaintiff’s case before the jury 
—for the casualty companies know from 
experience that insurance companies do not 
fare so well when their financial interest 
is discovered by a trial jury. 

It is academic that the courts have 
decided times without number that the 
unnecessary disclosure to the jury of the 
presence of a liability insurance company 
in a negligence trial is grounds for a mis- 
trial. Even when selecting the jury in 
negligence cases, the fact of liability insur- 
ance in the suit may not be brought to 
the jury’s notice; and only certain learned 
questions defined by the legislature in Sec- 
tion 452 of the Civil Practice Act, calcu- 
lated not to reveal the fact, may be asked. 

Those of us who are engaged in trial 
work have had our moments when the 


words “insurance company” have either 
been mentioned or inferentially suggested, 
or in some form have disturbed the im- 
partial composure of the courtroom where 
fairplay is supposed to prevail. Sensitive 
to the effects of that information falling 
upon the ears of the jurors, the judges have 
often pondered what action to take and 
trial counsel have often been rendered mute 
by the unexpected incident. The attorney 
who happens to be affected detrimentally, 
satisfied to risk his chances on the evi- 
dence in the case (because of the testimony 
he has already elicited) hesitates to speak 
lest his quest be denied; and that which 
was only suggested is projected with all 
of its force to influence the jury. He 
fears the oft-quoted phrase, which dis- 
regards evidence: “It will not hurt the 
defendant and that insurance company will 
never feel it.” That such disclosure of the 
fact of insurance in a case is a disadvantage 
to one side as it is to the other is uni- 
versally understood by trial lawyers en- 
gaged in casualty representation as well as 
those who represent fire, collision and in- 
land marine companies in subrogation 
litigation. Divulgence of the fact by acci- 
dent or design has been guarded by trial 
judges over many years and has resulted 
in the enactment of Section 452 of the 
Civil Practice Act, all for the protection 
of the casualty companies. 

The Court of Appeals also recognized 
such fact in Simpson v. Foundation Com- 
pany, 201 N. Y. 479. In that case, it said: 
“Any reference to insurance is grounds for 
a mistrial and it is reversible error to 
refuse a motion accordingly.” 

Thus not only by appropriate legislation 
in the Civil Practice Act, but by decision 
of the Court of Appeals, are the casualty 
companies protected in obtaining a fair and 
unprejudiced trial. 


Proposed Amendment 


Why then cannot Section 210 of the 
Civil Practice Act be amended to read as 
follows: 

“Every action must be prosecuted in the 
name of the real party in interest, except 
that an executor or administrator, a trus- 
tee of an express trust, @ person, firm, cor- 
poration or association executing a loan re- 
ceipt, a person with whom or in whose 
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name a contract is made for the benefit of 
another, or a person expressly authorized 
by statute, may sue without joining with 
him the person for whose benefit the action 
is prosecuted.” [Italics supplied.] 

This simple amendment, by adding the 
words “a person, firm, corporation or asso- 
ation executing a loan receipt,” without a 
doubt would do away with the divergence 
in the decisions now existing in the various 
parts of the state. Such an amendment 
to Section 210 of the Civil Practice Act 
would bring order out of the chaotic con- 
dition now existing in the several depart- 
ments of our courts. 


Purpose of Loan Receipt 


Now what is the loan receipt? It is 
merely an agreement between the company 
and the assured voluntarily entered into 
between the parties. The agreement is 
usually executed after the loss is adjusted, 
at the time when the money covering the 
loss under the policy is paid to the assured. 
The courts are not compelled to look 
behind such a voluntary agreement to find 
out if it is a sham or a subterfuge. The 
only one that can complain is the assured. 
Surely he does not complain when he volun- 
tarily signs the agreement. Surely the 
defendant cannot be hurt by it. It does 
-him no injustice. Authority is legion that 
he cannot be compelled to pay twice. It 
has long been held that payment by an 
insurance company does not constitute a 
defense to a wrongdoer. (Harold Nathan 
Bress v. Bourges, 291 N. Y. S. 653; Mayor, 


etc. of the City of New York v. Prentz, 24° 


Wend. 668; Merrick v. Brainard, 38 Barb. 
574, aff'd Merrick v. Van Stantvoort, 34 
N. Y. 208; Carpenter v. Eastern Transit 
Lines, 67 Barb. 570, aff'd 71 N. Y. 574; 
Briggs v. New York Central & Hudson 
River Railroad Company, 72 N. Y. 26, 32; 
Drinkwater v. Dinsmore, 80 N. Y. 390; 
Kellogg v. New York Central & Hudson 
River Railroad Company, 79 N. Y. 72; Col- 
lins v. New York Central & Hudson River 
Railroad Company, 5 Hun. 503, aff’d 71 
N. Y. 609; Lassell v. City of Gloversville, 
217 App. Div. 323, 217 N. Y. S. 128; Carney 
v. Morrison, 223 App. Div. 244, 288 N. Y. S. 
308; Lynn v. Hewitt Pharmacy Inc., 234 
App. Div. 805, 254 N. Y. S. 9; Gusikoff v. 
Republic Storage Company Inc., 241 App. 
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Div. 889, 272 N. Y. S. 77, 79; Brewster v. 
Silverstein, 133 N. Y. S. 473; O’Donnell v. 
Marine Transit Corporation, 146 Misc. 502, 
261 N. Y. S. 588, aff’d 240 App. Div. 840, 
266 N. Y. S. 982, rev’d on other grounds, 
264 N. Y. 101, 190 N. E. 165; Zimmerman 
v. Daniels, App. Term, 1st Dept., New 
York Law Journal, January 12, 1933, page 225. 

The Court of Appeals and the lower 
courts of New York have said time and 
again that one who prosecutes an action 
in the name of another to establish or 
protect his own right, or to assist in the 
prosecution of an action in aid of some 
interest of his own and controls that action, 
although the suit is brought in the name 
of another, is as much bound by the judg- 
ment as if he had been a party to the 


record. (Gallo v. Brooklyn Savings Bank, 
199 N. Y. 222-228; Fish v. Vanderlip, 218 


N. Y. 29, 36; Boston & Maine Railroad 
Company v. Delaware & Hudson Company, 
238 App. Div. 191, 196, 264 N. Y. S. 470.) 

A judgment obtained by a plaintiff, the 
assured, is a complete bar to any further 
action. The obvious purpose of the loan 
receipt is to permit the insurance company 
to pay its assured speedily and press in 
court to recoup its losses from the wrong- 
doer without the company appearing by 
name, in that way avoiding unmerited dis- 
advantages difficult to surmount. 

The courts are not bound to look be- 
hind a loan receipt voluntarily entered into 
between the parties in order to condone 
its practice. Mr. Justice Brandeis, in 
Luckenbach v. W. J. McCahan Sugar Re- 
fining Company, 248 U. S. 139, said: 

“It is creditable to the ingenuity of busi- 
nessmen that an arrangement should be 
devised which is cognizant both with the 
needs of commerce and the demands of 
justice.” 

Mr. Justice Pecora of the Supreme Court, 
New York County, in Kean et al. v. 34 
West Thirty-Fourth Street Corporation et 
al.,75 N. Y. S. (2d) 498 (1947) adopted. the 
same view. He said at page 500: 

“A copy of the loan receipt is annexed 
to the papers. The nature of the trans- 
action between the insured and the insurer 
is evidenced by the provisions of the loan 
receipt. No evidence has been adduced by 
plaintiffs to attack the validity of the loan 


receipt. In Sosnow, Kranz & Simcoe Inc. 
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v. Storatti Corporation, 269 App. Div. 122, 
at page 126, 54 N. Y. S. (2d) 780, at page 
783, affirmed 295 N. Y. 675, 65 N. E. (2d) 
326, the court said: ‘We think the loan 
agreements by which the legal rights of the 
insurers and their assured were consciously 
and deliberately established may not be 
impugned by evidence tending to impair 
their effect. The purpose of the agreements 
was to secure for the insured an amount 
equivalent to their loss without subjecting 
the assured to the risk of liability for the 
repayment of the loans in the event that 
no recovery against a third party could 
be had, and without transferring to the 
insurer by subrogation the title to 
the claims. The parties had the right so 
to shape their transactions that title would 
reside wherever they saw fit. Luckenback 
v. W. J. McCahan Sugar Co., 248 U. S. 139, 
DS Ce 53, @ L. Ed. 170, 1 A. L. BR. 1522. 
So long as the wrongdoer against whom 
the cause of action is asserted is not sub- 
jected to the danger of a double recovery, 
he is in no position to complain. There is no 
such danger where by agreement of the 
parties, the title to the cause of action 
resides in the plaintiff. It is idle, therefore, 
to contend that such a loan agreement is 
a “sham” or a “fiction” which should be 
ignored.’ The loan receipt here establishes 
that the cause of action resides in the 
defendants. The defense that defendant is 
not the real party in interest must therefore 
be stricken as sham. To‘the same effect 
see Balish v. Advance Fuel Oil Corporation, 
266 App. Div. 683, 40 N. Y. S. (2d) 410; 
Irving v. Cole, Sup. Ct., 66 N. Y. S. (2d) 
860; Maurice Slater Trucking Co. Inc. v. 
Maus,—Misc.—, 68 N. Y. S. (2d) 817.” 

Insurance companies endeavor by the use 
of .the loan receipt to accelerate payment 
of insurance claims so that industry will 
not be stifled, so that rates will not be 
made exorbitant, so that the poor as well 
as the rich, the small businessman as well 
as the large corporation, may have the 
benefit of all the protection required for 
their needs, 

Should not, therefore, the courts strive 
to further the ends of justice by upholding 
the ingenuity of businessmen rather than 
by attempting to impede and obstruct 
proper business intercourse? The chaos 
now prevalent as a result of the differences 
existing in our courts cannot aid the insur- 


ance industry. It merely makes more work 
for the courts. Why must such extraneous 
matter (the real party in interest) be 
brought before a jury? The only purpose 
it can serve is to give the particular casualty 
company involved an undue advantage over 
the fire, collision or inland marine insur- 
ance company that happens to be con- 
cerned in the litigation. The plea for equal 
jutice before juries on behalf of “salvage 
recovery” by insurance companies is con- 
sonant with the demand of ‘casualty com- 
panies that “insurance” be kept from the 
ears of the jurors. 


Objections to Loan Receipt 


Now what is wrong with the loan 
receipt? The objection raised to its use 
comes from the alleged wrongdoer. He 
insists upon being confronted in court by 
the person who at the time the suit is 
started, he considers possesses the claim 
against him. Is it because he is afraid of 
a double lawsuit? That can be the only 
legitimate reason. Section 210 of the Civil 
Practice Act, as well as the authorities 
mentioned above, is a sound preventive. 
The use of the loan receipt does not create 
such a situation. Jt merely provides the 
name of the party in the action. It pre- 
vents the disclosure of the insurance com- 
pany’s name before the jury. It prevents 
one side from taking undue advantage of 
the other. 3ut the casualty company 
argues that its insured should defend 
against an insurance company by name, 
with the designed purpose of gaining an 
advantage over the attorney subrogating 
for the fire, collision and/or inland marine 
insurance company. I need not reiterate 
that the unwillingness of the insurance 
company to litigate in its own name is 
prompted by the firm conviction that an 
unfair verdict may result. It is well known 
that it is extremely difficult to obtain an 
unbiased consideration from a jury when 
the company sues in its own name rather 
than in the name of its assured. The 
prejudice that exists against insurance com- 
panies in the courts is well recognized by 
those representing insurance carriers in 
third party actions to recover under subro- 
gation rights. 


Time and again the courts have said 
that they expend great effort to avoid 
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unfairness, the most destructive element 
in the administration of justice. Conscious 
of the possibility of such injustice, the 
courts should not denounce a method 
devised to remove the cause which preju- 
dices not at all the rights of anyone. 

There is nothing devious about the loan 
receipt, irrespective of the decision in Purdy 
v. McGarity, 262 App. Div. 623, 30 N. Y. S. 
(2d) 966 [12 CCH AutomoBiLe Cases 1052]; 
leave to appeal to the Court of Appeals 
denied in 263 App. Div. 765, and the 
decision of the Court of Appeals in Cocoa 
Trading Corporation v. Bayway Terminal, 
290 N. Y. 697, reargument denied 290 N. Y. 
865. In the Cocoa Trading case, supra, on 
reargument, the court said that its original 
decision was based on a record which did 
not fully present the-question of the mean- 
ing to be accorded the loan receipt. It is 
the writer’s opinion that this decision is 
now archaic in view of the court’s subse- 
quent ruling in Sosnow, Kranz & Simcoe 
Inc. et al. v. Storatti Corporation, supra. 

The loan receipt as such has won approval 
in the federal courts also and has been 
held to be evidence of a loan—not an assign- 
ment or payment—which did not give 
rise to subrogation rights. (Luckenbach v. 
W. J. McCahan Sugar Refining Company, 
supra; Bradley v. Lehigh Valley Railroad 
Company, 145 F. 569, 573, aff’d 153 Id. 350; 
Inman v. South Carolina Railway Company, 
129 U. S. 128, 140.) 

Most of the justices in the First, Second 
and Fourth Departments of New York 
have adhered to the views expressed by 
the late Justice Brandeis of the Supreme 
Court of the United States and hold that 
since there is no danger of more than one 
recovery against the wrongdoer, they are 
not justified in inquiring into the motives 
of the parties to the loan receipt. 

Mr. Justice Irwin Untermyer, in writing 
for the Appellate Division, First Depart- 
ment, in Sosnow, Kranz & Simcoe v. 
Storatti Corporation, supra, enunciated the 
same views. In that case, the court said: 

“We think the loan agreements by which 
the legal rights of the insurers and their 
assured were consciously and deliberately 
established may not be impugned by evi- 
dence tending to impair their effect. The 
purpose of the agreements was to secure 
for the insured an amount equivalent to 
their loss without subjecting the assured 


to the risk of liability for the repayment 
of the loaris in the event that no recovery 
against a third party could be had, and 
without transferring to the insurer by sub- 
rogation (Lord & Taylor v. Yale & Towne 
Mfg. Co., 230 N. Y. 132, 129 N. E. 346; 
Ocean Accident and Guarantee Corp. v. 
Hooker Electrochemical Co., 240 N. Y. 37, 
147 N. E. 351), the title to the claims. 
The parties had the right so to shape their 
transactions that title would reside where 
they saw it. Luckenbach v. W. J. McCahan 
Sugar Refining Co., 248 U. S. 139, 39 S. Ct. 
53, 63, L. Ed. 170, 1 A..L. 1522. So long 
as the wrongdoer against whom the cause 
of action is asserted is not subjected to the 
danger of a double recovery, he is in no 
position to complain. .There is no such 
danger where, by agreement of the parties, 
the title to the cause of action resides in the 
plaintiff. It ts idle, therefore, to contend 
that such a loan agreement is a ‘sham’ or 
a ‘fiction’ which should be ignored.” (Italics 
supplied.) 

Why, therefore, make a plaintiff wait 
until trial to have the defense that the 
plaintiff is not the real party in interest 
stricken from the case? Why not on mo- 
tion, when the loan receipt is attached to 
the moving papers? Are not the affidavits 
and the document itself (the loan recept) 
sufficient to establish that the plaintiff has 
not assigned and transferred legal title to 
the cause of action to his insurers? Why 
bring such matter before the jury? Is not 
the instrument itself sufficient to satisfy the 
casualty companies that the assured is 
the real party in interest? Why wait for the 
trial if not for the avowed purpose of 
having prejudice creep into the case so that 
the jury will know that an insurance com- 
pany is involved? The design of the 
casualty companies is apparent. They en- 
deavor to have the unfair advantage which 
the ordinary litigant is deprived of, the 
protection of which they are afforded by 
virtue of legislative enactment (Section 452, 
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Decisions for and Against 
Loan Receipt 


So that you may 


have an idea of the 
confusion that has recently arisen with 
respect to the validity of the loan receipt 
because of the diverse opinions in the First, 
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Second, Third and Fourth Judicial Depart- 
ments of New York, I am setting forth 
the decisions for and against the loan 
receipt. 


First Department cases upholding the 
loan receipt.—Jordan v. Phoel, 36 N. Y. S. 
(2d) 176; Harzberg v. New York Central 
Railroad Company, 41 N. Y. S. (2d) 345, 
Sup. Ct. N. Y. Co., Botein, J., aff'd 268 
App. Div. 904, 51 N. Y. S. (2d) 741; 
American Spector, Inc. v. 260 West Thirty- 
Ninth Street, Inc., Keller, J., 47 N. Y. S. 
(2d) 151 (trial court without jury); Morton 
v. Garcia, City Court, N. Y. Co., Keller, J., 
after trial 57 N. Y. S. (2d) 67; Par-X-Uni- 
form v. Emigrant Industrial Savings Bank, 
268 App. Div. 699, 53 N. Y. S. (2d) 16; 
Callahan, J., writing for a unanimous court; 
Sosnow, Kranz & Simcoe, Inc. et al. v. 
Storatti Corporation, supra; Wurlitzer v. 
Return, S. Ct., N. Y. Co. Null, Jr., 61 
N. Y. S. (2d) 361; Olshin v. Allied, Sup. Ct., 
N. Y. Co., Botein, J., 65 N. Y. S. (2d) 872; 
Kean v. 34 West Thirty-Fourth Street Cor- 
poration, Pecora, J., supra; Crane v. State, 
Court of Claims, Greenberg, J., 75 N. Y. S. 
(2d) 581. 


First Department cases questioning the 
validity of the loan receipt: Motion to 
strike out defense that the plaintiff is not 
the real party in interest denied: Question 
for trial—Schwartz v. Maygreen Piece Dye 
Works, Inc. et al., 265 App. Div. 931, 38 
N. Y. S. (2d) 412; Zabat v. 870 Seventh 
Avenue Corporation, Rivers, J., N. Y. L. J. 
July 27, 1948, Sp. I. City Ct., N. Y. Co. 


Second Department cases upholding the 
loan receipt.—Merrimack Manufacturing 
Company v. Lowell Trucking Company, Cuff, 
J., 46 N. Y. S. (2d) 736, Sup. Ct., Kings 
Co., Sp. I; Irving v. Cole, Sneed, J., Sup. 
Ct., Westchester Co., 66 N. Y. S. (2d) 860; 
Adler v. Buch, 160 Misc. 509, 291 N. Y. S. 
435, aff'd 250 App. Div. 730; 294 N. Y. S. 
726; Balish v. Advance Fuel Oil Corporation, 
266 App. Div. 683, 40 N. Y. S. (2d) 410; 
Selig v. Powell, County Court, Nassau Co., 
February 5, 1946. 


Second Department cases questioning the 
validity of the loan receipt: Motion to 
strike out defense that the plaintiff is not 
the real party in interest denied: Question 
for trial—Kalle & Company, Inc. v. Morton, 
156 App. Div. 522, aff'd 216 N. Y. 655; 


Brosseau & Company v. Schulsinger, Smith 
J. Sup. Ct. Kings Co., Sp. I, 49 N. Y. S. 205; 
Franklin v. Hussman, Sup. Ct. Nassau Co., 
Sp. I, Stoddart, J., N. Y. L. J., August 16, 
1948. 


Third Department cases questioning the 
validity of the loan receipt: Motion to 
strike out defense that the plaintiff is not 
the real party in interest denied: Question 
for trial—Yezek v. Delaware, Lackawanna 
& Western Railroad Company, 176 Misc. 553, 
28 N. Y. S. (2d) 35; Purdy v. McGarity, 
supra; Scarborough v. Bartholomew, 263 
App. Div. 765, 22 N. Y. S. (2d) 635 [13 
CCH Avtomopite CAses 458]; Mersereau 
v. Binghamton, 76 N. Y. S. (2d) 435; Mau- 
rice Slater Trucking Company Inc. v. Maus, 
68 N. Y. S. (2d) 817, Dey, J., 273 App. Div. 
139; Humphries v. Gifford, 73 N. Y. S. (2d) 
786; Simpson v. Hartmanft, 157 Misc. 387. 


Fourth Department cases upholding the 
validity of the loan receipt.—Bagley v. Shell, 
44 N. Y. S. (2d) 533 Sup. Ct., Jefferson Co.; 
Anderson v. Socony-Vacuum Oil Company, 
42 N. Y. S. (2d) 574, 266 App. Div. 817; 
Buffalo Foundry & Machinery Company v. 
S. M. Frank Company, Vaughn, J., 14 
N. Y. S. (2d) 327. 


A review of the foregoing authorities 
indicates that the majority of the judges 
in the First, Second and Fourth Depart- 
ments uphold the validity of the loan receipt 
and will strike out the defense on motion 
before trial when it appears from the affi- 
davits and the document (loan receipt) that 
the plaintiff has not assigned and trans- 
ferred legal title to the cause of action 
to his insurers. 


As we said by Mr. Justice Sneed of the 
Supreme Court, Westchester County, in 
Irving v. Cole, supra: 


“Notwithstanding the diversity of opin- 
ion under this question in the several courts, 
it appears established that where it is con- 
clusively shown, whether by pre-trial, trial 
or affidavits and documents that the plain- 
tiff has not assigned and transferred legal 
title to the cause of action to his insurers, 
he remains the real party in interest and 
the defense of assignment should be struck.” 


That is the common sense attitude of 
most of the judges. Why should the de- 
fendant have the benefit of the defense? 
By what right and under what authority? 
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The person executing the loan receipt had 
a right to shape his transaction with his 
insurance carrier so that title would reside 
wherever the parties saw fit to have it 
reside, so long as the wrongdoer against 
whom the cause of action is brought is not 
subjected to the danger of double re- 
covery. If he is not so subjected, he cannot 
be heard to complain and the characteriza- 
tion of the loan receipt by the casualty 
companies as a sham or a fiction or a sub- 
terfuge cannot have any foundation in fact 
and should be ignored by the courts. 

Even though the policy provides for an 
assignment and subrogation on payment 
of a loss, the parties can amend, alter and 
change such contract voluntarily via the 
loan receipt. The defendant is not harmed 
by such a change. He cannot complain. 
The insurance company and the assured 
have a right to shape their transaction 
so as to determine between themselves 
where the legal title might lie in order 
to obtain a fair trial. They do not need 
the consent of anyone to tell them how 
to prepare their agreement. By what right 
and under what principle is a casualty com- 
pany entitled to any benefit from such in- 
surance, when the plaintiff can and is ready 
to show that defendant is liable for the loss 
sued for? Why should a defendant reap 
an unfair advantage from a_ plaintiff's 
insurance protection? The plaintiff, obvi- 
ously, does not pay a premium so that de- 
fendant’s insurance carrier may thereby 
obtain an undue advantage over his insur- 
ance carrier. He does, however, pay his 
premium and sign a loan receipt on the 
adjustment of a loss so that the insurance 
rates may be kept as a minimum thereby 
enabling everyone, the small businessman, 
as well as the large corporation, the poor 
as well as the rich, to have the benefit 
of such protection. Accordingly, the loan 
receipt does serve a useful purpose. It 
prevents the casualty companies from ob- 
taining an unfair advantage over the in- 
surance comipany endeavoring to recover 
under subrogation rights. Both should be 
treated on an even keel. “On sound rea- 
soning,” it was said, “with intelligent and 
fair-minded jurors, such reference [to in- 
surance companies] should create no preju- 
dice and we hope for the arrival of such 
a utopian day.” Until such a day arrives 
the loan receipt can serve as a_ useful 


substitute preventing any undue advan- 
tage between the companies (Humphrey v. 
Gawehn et al., 36 N. Y. S. (2d) 620). 

The Court of Claims of the State of 
New York, Greenberg, J., in Crane et al. v, 
State, supra, likewise recognized that the 
Appellate Courts are not in agreement as 
to their construction of Section 210 of the 
Civil Practice Act and its application to 
the loan receipt: 

“While the rule in the Third Department 
had heretofore been that payment under 
loan agreements such as are involved herein 
had the effect of transferring title to the 
insurer (Purdy v. McGarity, 262 App. Div. 
623, 30 N. Y. S. (2d) 966) and that in 
the other Departments to the contrary 
(Second Department: Balish v. Advance 
Fuel Oil Corporation, 266 App. Div. 683, 
40 N. Y. S. (2d) 410; Fourth Department; 
Anderson v. Socony Vacuum Oil Co., 266 
App. Div. 817, 42 N. Y. S. (2d) 594; First 
Department: Sosnow, Kranz & Simcoe, Inc 
v. Storatti Corporation, 269 App. Div. 122 
54 N. Y. S. (2d) 780), such conflict must 
now be deemed settled and the assured 
deemed the real party interest by the affirm- 
ance in the Court of Appeals of the Sosnow, 
Kranz & Simcoe v. Storatti Corporation, 
295 N. Y. 675, 65 N. E. (2d) 326, and 
companion decisions. Wurlitzer Co. v. Re- 
turn Loads Bureau, Inc., 295 N. Y. 677, 65 
N. E. (2d) 327, and Pearl Assurance Co. Ltd. 
v. Epstein, 295 N. Y. 674, 65 N. E. (2d) 325. 

“The Findings made by the Court in 
Christman v. State, 189 Misc. 383, 70 
N. Y. S. (2d) 12, are embodied in this 
decision and made a part thereof.” 

You will note that the court in the 
above-cited case refrained from mentioning 
the Cocoa Trading case, supra, for the obvi- 
ous reason that it involved a rather narrow 
question of pleading. An examination of 
the record in that case reveals that it did 
not fully present the question of the mean- 
ing to be accorded the loan receipt. 

Even the Appellate Division, Third De- 
partment, in Purdy v. McGarity, supra, 
recognized the problem confronting trial 
lawyers in avoiding unfairness before juries. 
Yet it begged the question when it said: 

“We are not impressed by the argument 
of plaintiff's counsel to the effect that the 
retention of the affirmative defense will 
disclose to a jury the knowledge that 
plaintiff is protected by a policy of in- 
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demnity insurance, and hence will preclude 
a fair trial We may not assume that 
jurors under the guidance of a courageous 
and impartial trial judge will stultify them- 
selves by the rendition of a verdict based 
on passion or prejudice. That argument 
however, should be addressed to the Legis- 
lature and not to the courts. Our duty 
is not to make the law but to interpret it.” 


Action Needed 


Irrespective of that court’s pronounce- 
ment, counsel engaged in the trial of sub- 
rogation actions day in and day out over 
a period of years, readily recognized to 
a marked degree the prejudice and bias 
that exist against insurance carriers in the 
courts when the insurance company seeks 
to recover from some third party under its 
subrogation rights. The justices of the 
Appellate Division, Third Department, in 
the Purdy case, supra, likewise understood 
the problem of counsel and sought to over- 
come it by the bald statement that the 
jury would heed the admonitions of a cour- 
ageous and impartial trial judge. But, no 
matter how impartial or courageous a trial 
judge may be, he cannot overcome those 
oft-quoted words: “It will not hurt the 
plaintiff and the insurance company will 
never feel it.” It is the thought of juries 
that insurance companies should pay in 
any event. There is a certain amount 
of prejudice and bias against insurance 
carriers’ attempting to recover against third 
parties under subrogation rights and no 
matter how zealous, courageous and im- 


partial a trial judge may be, the jurors, 
when they go into the jury room still 
say, “The insurance company has plenty 
of money and they won’t miss these few 
dollars.” This is borne out from the ver- 
dicts occurring in those cases where the 
insurance company sues in its own name 
and not in the name of the assured. 

Cognizant of the argument advanced by 
counsel for appellant in the Purdy case, 
supra, that there is an unfair advantage 
gained from the use of the insurance com- 
pany’s name as plaintiff, and realizing the 
need for an amendment to Section 210 
of the Civil Practice Act, the court in that 
case went on to say: 

“The argument, however, should be 
addressed to the Legislature and not to 
the Courts. Our duty is not to make law 
but to interpret it.” 


Although this decision was rendered in 
1941, the companies have sat idly by, watch- 
ing the state of confusion continue as each 
diverse decision is handed down. In order 
to afford insurance carriers who seek to 
recover from third parties under their sub- 
rogation rights, equal justice under the law, 
without prejudice and unfairness to the 
rights of anyone, I again suggest that the 
companies form a committee to submit to 
the Law Revision Commission a proposal 
that Section 210 of the Civil Practice Act 
be amended in accordance with the sugges- 
tion heretofore made, to the end that the 
chaotic state now existing be remedied once 
and for all. 


[The End] 


———. $ 


Mr. Zipser herein presents a case for a revision of 
the New York Civil Practice Act, so as to permit 
a person, firm or corporation, executing a loan receipt, 
to bring his action without joining the party in interest. 
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LEAVE IT TO HEAVEN 


JHEN THE UNITED STATES 
DISTRICT COURT for the District 
of Montana declared in the case of Aleksich v. 
Mutual Benefit Health and Accident Associ- 
ation, 13 CCH Lire CAsEs 368, that loss 
of time after death was not such loss of 
time as was contemplated in an accident 
policy, it merely followed the rule laid 
down by the Montana Supreme Court 
when that tribunal earlier considered the 
same case (11 CCH Lire Cases 289). 
Relying upon the existence of diversity of 
citizenship between the parties, plaintiff 
determined on this occasion to reseek re- 
covery in the federal courts after relief had 
been denied in the courts of the state. As 
will be seen in a later discussion of the 
facts of the case, plaintiff only varied her 
measure of damages in the second instance. 
The rule of Erie Railroad Co. v. Tompkins, 
305 U. S. 64, was applied and the court 
held that an accident policy “insuring 
against loss of limb, sight or time, sustained 
or commencing while this policy is in force, 
resulting directly or independently of all 
other causes from bodily injuries sustained 
during any period of this policy, through 
purely accidental means .’ did not 
apply in a case of loss of time after death 
wherein the insured died one hour after 
sustaining accidental’ injuries. 
sasically, as the court pointed out, this 
is a situation calling for the application of 
the rule of the Erie Railroad case and there 
should be no more criticism of the court’s 
practical application of the language of the 
state supreme court, than might be assayed 
against the plaintiff’s possible attempt to 
obtain a windfall. However, a considera- 
tion of the opinions of the two courts is 
necessary to a fair appraisal of the case. 


What the Courts 


Are Doing 


The case in the state courts was brought 
by the beneficiary of a policy issued to one 
Jakor Aleksich. There were allegations to 
the effect that the insured met accidental 
injury while the policy was in effect and 
had died one hour later, and that because 
of such injury and death the insured had 
been wholly and continuously disabled, thus 
causing a total loss of time. Plaintiff 
sought an indemnity of $40.00 for the first 
month, and $80.00 for each of the suceed- 
ing twenty-three months under the terms 
of the policy. The trial court sustained a 
demurrer to the complaint and ordered the 
action dismissed. 


Pertinent Policy Provisions 


The insuring clause of the policy under 
which the action was brought read, “ 
hereby insures against the loss of limb, 
sight or time, sustained or commencing 
while this policy is in force, resulting 
directly and independently of all other 
causes, from bodily injuries sustained 
during any term of this policy, through 
purely accidental means, and against loss of 
time beginning while this policy is in force 
and caused by disease contracted during 
any term of this policy, respectively, sub- 
ject, however, to all the provisions and 
limitations hereinafter contained.” 








Part A of the policy set forth indemnities 
for specific losses and Part B contained 
other indemnifying terms. The latter read, 
“Tf such injuries, as described in the Insur- 
ing Clause, do not result ‘in any of the 
above mentioned specific losses but shall 
wholly and continuously disable the Insured 
for one day or more, the Association will 
pay a monthly indemnity at the rate of 
forty ($40.00) Dollars for the first month, 
and at the rate of eighty ($80.00) Dollars 
per month thereafter, but not to exceed 
24 months.” 
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Certain of the “Standard Provisions” of 
the policy which were considered by the 
court, i.e. 4 and 8, read’ respectively as 
follows: 

“Written notice of injury or of sickness 
on which claim may be based must be 
given to the Association within 20 days 
after the date of the accident causing such 
injury or within ten days after the com- 
mencement of disability from such sickness. 
In event of accidental death immediate 
notice thereof must be given to the Associ- 
ation.” [Italics supplied] 


“Indemnity for loss of life of the In- 
sured is payable to the beneficiary if sur- 
viving the insured, and otherwise to the 
estate of the insured. All other indemni- 
ties of this policy are payable to the 
Insured.” [Italics supplied] 


It is important to note two other matters 
mentioned by the court. There was an 
exclusion of death or disability suffered 
anywhere in the world outside of the United 
States and Canada. In addition, the policy 
was endorsed on its back, “This policy 
provides benefit for loss of limb, sight or 
time by accidental means, or loss of time 
by sickness, as herein provided.” Singularly, 
the policy mentioned no death benefit. 


State Court's Position 


The court took the position that no 
cause of action was stated because neither 
the insuring clause nor the indemnity pro- 
visions made any reference to death benefits, 
To plaintiff’s contention that standard 
and additional provisions constituted an 
agreement by inference to indemnify for loss 
of time resulting from death, the court 
cited authority for the proposition that no 
liability for death existed where a policy 
provided for indemnity to the insured in 
case of his permanent or total disability. 
It felt that there was no necessity in this 
case to reconcile inconsistent provisions 
under accepted rules of construction, say- 
ing, 

“The purpose of including that portion 
of the standard and additional provisions 
referred to insofar as they mention death 
of the insured does not appear. But they 
do not constitute an agreement to pay for 
death or loss of time resulting from death, 
of the insured, and are meaningless so far 


as this contract is concerned. They are, 
if given the interpretation urged by appel- 
lant, inconsistent with the clear meaning of 
the contract and the apparent intention of 
the parties thereto, and will be disregarded.” 
The court, nevertheless, was guilty of some 
circumlocution when it subsequently admon- 
ished the insurer in these terms, 

“We think it proper to observe that con- 
fusion as to the apparent meaning of the 
policy might have been avoided by elimina- 
tion therefrom of all so-called ‘standard’ 
provisions not applicable.” 


A dissent was registered to this opinion 
on the ground that it violated all accepted 
rules of construction in preferring to 
neutralize a provision of the policy instead 
of attempting to reconcile inconsistent pro- 
visions and giving them the meaning that 
an average man would understand. 


Plaintiff's Case in the Federal Court 


When plaintiff subsequently sought relief 
in the federal court, she maintained the 
same theory of action, but asked for relief 
on the basis of insured’s life expectancy 
rather than on the terms of the policy. 
She claimed that “at that time [of the 
accident] his expectancy of life was 16.5 
years, and except for the injuries he would 
have lived that time, was employable and 
would have continued to receive compensa- 
tion for his work and that the present 
worth or value of that time to him is in 
excess of $24,000.00.” 


The Court's Holding 


As previously adverted to, the U. S. District 
Court relief upon the case of Erie Railroad 
Co. v. Tompkins to reach the same con- 
clusion as the Montana Supreme Court. 
It said, 


“This court is controlled in this case by 
the pronouncements of the Supreme Court 
of the State of Montana and in that respect 
this court sits as but another inferior court 
of the State of Montana.” 


Continuing, the court said, 


“It seems to the Court that for the 
Court to hold in the face of that decision 
that the insured was insured under this 
same policy for his expectancy of life or a 
period of 16.5 years after his death, it 
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could only do so by construing the policy, 
and in so construing it, coming to a 
diametrically opposed view of its legal effect 
and meaning under the law of the State of 
Montana.” 


Indicating that if the matter had been 
one of first impression it might have arrived 
at a different conclusion, it went on to say 


“The construction I might have placed 
on the contract had the Supreme Court of 
Montana not spoken is of no importance 
in view of the fact that a court whose 
decisions control mine as to what the law 
of the State is has spoken on the question.” 


Decision Not on Merits 


While the holding of the District Court 
is good law, this is not a decision on the 
merits of the case. If, for example, there 
were no such case as the Erie Railroad 
decision, or if the Montana Supreme Court 
had made no pronouncement on the subject, 
or if the case were one of first impression 
in the state court, was there merit in plain- 
tiff’s contention? Should the case be dis- 
missed on demurrer? Was there plainly 
no ambiguity which should have been made 
the subject of proof? The result in the 
case is not objectionable, but the flaws in 
the court’s approach and in its thinking 
inspire anything but confidence. With one 
breath, the Montana Supreme Court de- 
clares that the meaning of the parties was 
clearly to grant no death benefit, and in 
the next, it admonishes companies to elimi- 
nate non-applicable standard provisions 
which may prove “confusing.” If such 
clauses were “confusing” it wasn’t so ob- 
viously clear what the parties intended. If 
it wasn’t clear what the parties intended, 
then it should have been made a subject for 
proof on trial, and action shouldn’t have 
been dismissed on dernurrer. The court is 
very certain that it understands just what 
the parties meant and yet, it is puzzled 
why certain inapplicable standard provisions 
were left in the contract. Is the court 
stating what a reasonable person would 
understand the terms of the contract to 
be—or, is it merely stating what it feels 
the average insurer must have meant? 

We have no doubt in our mind but that 
the insurer intended no coverage of acci- 
dental death, because there were neither 


words in the insuring clause nor in the 
indemnity clause that encompassed that 
element of damage. But certainly, Mr. 
Average Insured must have been confused 
when he read his policy or application, 
which better-considered law says he must 
do, and read those inapplicable provisions. 


Error of Counsel? 


Nevertheless, Erie Railroad Co. v. Tomp- 
kins is law, and this case did proceed beyond 
the state courts to the federal courts on 
substantially the same point, the only vari- 
ance being in the measure of damages 
sought. Counsel for plaintiff would seem 
to have been over-ambitious in thus seek- 
ing a ruling that would have overruled 
the Erie case where an application for re- 
view of the ruling of the Monana Supreme 
Court by the United States Supreme Court 
might have been a much less drastic and 
troublesome procedure. Naturally, this is 
presupposing that the latter would have 
taken cognizance of the case. Regardless 
of that fact, however, it was definitely more 
to the plaintiff’s financial advantage to have 
allowed the decision of the State Supreme 
Court to than to have attempted, 
by this means, to break down a rule as 
that of the Erie case. 


stand 


established as 


Nature of Policy Coverage 


An interesting sideline on the action that 
was brought in the federal court lies in 
the damages requested. Inasmuch as the 
damages sought in the state court would 
not have met the jurisdictional requirements 
of the federal courts, the basis of computing 
the amount was altered to bring the case 
within the scope of the federal court. How- 
ever, it seems that the measure of recovery, 
consequential damages, was in direct con- 
tradiction of the terms of Part B of the 
policy, which limited the period of indem- 
nity to two years. This was not pointed 
out in the federal court’s decision, a fact 
which might have been used as a basis of 
the holding. Here was an instance of the 
plaintiff attempting to impose upon an acci- 
dent insurer a liability that might well have 
been assessed against a tortfeasor’s liability 
insurer, a totally different type of company. 
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Conclusion 


In assessing the merits of these cases, 
some value should be placed on the quota- 
tion from New York Life Insurance Com- 
pany v. Hiatt, 140 Fed. (2d) 752, cited by 
the dissent in the state court, “We think 
that this is not the way to promote fair 
speaking in insurance policies. Misleading 
double-talk in these contracts cannot be 
effectively discouraged by the mere wagging 
of an admonitory finger.” 


However, this case illustrates good law 
despite the blunders of many participating 
parties. There was no doubt as to the 
merits of defendant’s case at any time, but 
the wonder is that one can go so far astray 
and still come out with the apparently 
correct result. Like a good many other 
affairs in this world of ours this case force- 
fully reminds us of Topsy’s “I wasn’t born, 
I jes’ growed.” [The End] 


AAA 


Report Commissioners’ Progress Under P. L. 15 


In an official report of the recent meeting of the National Association of 
Insurance Commissioners’ executive committee, Ellery Allyn Commissioner of 
Connecticut, and the committee chairman, announced the fourteen matters on 
which the commissioners have acted to meet public law 15. 


1. Development of model rating laws. All states have passed rating laws. 


2. Development of FTC laws at state level. Nineteen states have passed 
this legislation. Other states cover the same subject by rule-making authority. 


3. A substantial number of states have passed the indirect rate regulatory 


law for accident and health business. 


4. Experience reporting form for accident and health business has been 


adopted by N. A. I. C. 


5. N. A. I. C. developed a standard provisions law which has been passed 
by nearly all states. A committee of the N. A. I. C. is now working on modern- 


izing the standard provisions law. 


6. Adoption of the official Guide for accident and health policy forms. 


7. N. A. I. C. has adopted a resolution requiring all policies to comply with 
current edition of the Guide by July 1, 1949, 


8. Subcommittee of N. A. I. C. is working on a uniform minimum benefits law 


for accident and health. 


9. Laws and legislation subcommittee is working on a method of controlling 
unfair practices in mail order accident and health. To date, three types of bills 
have been drafted and are being considered: a bill to allow suits for accident and 
health claims in federal courts with country-wide process; compliance with 
licensing law of Webb-Kanyon Act type; and a law for licensing by the Post Office 


department. 


10. Uniform reciprocal licensing law or approximate equivalent has been 


passed in a substantial number of states. 


11. Advertising is regulated by various states. 


12. Various states regulate accident and health policies by requiring them to 


be approved. 


13. Study made by N. A. I. C. committee with reference to the legal aspects 
of the status of FTC in relation to state regulation. 


14. Study has been made and is being continued by commissioners regarding 
relationship of FTC to states that have fair trade practice laws and those not 


having such laws. 
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IN THE CURRENT PARADE OF CASES ton mmmmmemmemnmmnnnmmnennmmmmmnmmnmmRnD 


Page 
Bus Company’s Liability—Passenger 
injured—Rear-end collision (S. C.). 839 
Employer - Employee Relationship — 
Workman unloading pipe (Tex.).. 839 
Federal Tort Claims Act 


Claims of soldiers — Non-service 


caused (N. C.) 835 
Car overturning—USO hostess 
S. 62 837 
Garnishment Proceedings — Substitu- 
tion of vehicle—Withdrawal from 
normal use (Mich.) 840 
Guest or Occupant—Transporting sup- 
plies—Neighborly aid (Va.) 838 
Humanitarian Doctrine—Runaway 
truck—Driver jumping (Mo.) 839 
Insurer's Liability 
Exclusion clause—Subject to bail- 
ment (Tex.) . 835 
Loading and unloading clause—Pe- 
destrian falling in manhole (Va.). 834 
Judgments — Validity—Minor defend- 
ant (Iowa) ve Oe 
Lessee’s Liability — Independent con- 
tractor operating truck (N.C.) 37 


Page 
Loading and Unloading—Backing trac- 
tor—Workman injured (Ohio) 33 
Occupant Injured—Chemicals in bottle 
breaking—Liability of driver's em- 
ployer (Cal.) 833 
Owner’s Liability—Bull roaming high- 


way (Tex.) 834 
Pedestrians Injured—Crossing street— 

Between intersections (Cal.) 837 
Railroad Crossing Collisions 

Backing engine (Ill.) . 832 

Jurisdiction—Federal v. state laws 

(Utah) . 836 

Train occupying crossing (Okla.) 834 
Railroad’s Liability — Steam envelop- 

ing highway — Rear-end collision 

(Wash.) 835 
Respondeat Superior 

Sufficiency of pleadings—Employee 

en route to work (Ga.) 836 

En route to see girl (Mich.) 840 

Wilful tort of bus driver (Va.) 833 
Scope of Employment—Errand for su- 

perior—W orking hours (Cal.) 838 
Wrong Side of Road—Unsafe truck 

—Owner’s knowledge (N. M.) 838 
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BACKING ENGINE STRIKES AUTO 


(ILLINOIS) 


e@ Guest injured 
Contributory negligence 


Plaintiff was riding as a guest in an auto- 
mobile which was struck by defendant’s 
backing engine sometime between one and 
three o’clock in the morning. Plaintiff, who 
was wholly unacquainted with the route and 
crossing, was watching the road. Her first 


intimation of danger was when she saw a 
big black object come out in front of the 
car. The flasher lights were not lighted, 
and no bell or whistle was sounded. The 
court affirmed a judgment for plaintiff, over- 
ruling the contentions that plaintiff was 
contributorily negligent as a matter of law 
and that the verdict was contrary to the 
manifest weight of the evidence.—Thirstrop 
v. Alton and Southern Railroad. Illinois 
Appellate Court, Fourth District. May 25, 
1948. 30 CCH AvutomosiLe Cases 245. 
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VUELTA ETAT ETAT 


BUS DRIVER 
PUNCHES MOTORIST IN NOSE 


(VIRGINIA) 
© Respondeat superior 

“Anger, malice, vindictiveness—frailties 
of human nature—are among the risks im- 
posed upon the master in the employment 
of his servants. When these emotions are 
indulged in by the servant, even to the 
the extent of committing a wilful tort, if the 
ultimate purpose to be thereby attained is 
in the furtherance of the servant’s duties 
and in the execution of the master’s business 
entrusted to him, the master is liable for the 
resultant damage.” Defendant’s bus driver 
was negotiating a right turn when plaintiff 
shouted to him that he would run into his fend- 
er. The bus driver left the bus, and an argu- 
ment ensued with reference to their respective 
rights on the road. During the course of 
the argument the bus driver struck plaintiff 
in the nose, causing him to lose control of 
his car, which mounted the curb and ran 
into a building. The court affirmed a judg- 
ment for plaintiff, holding the evidence 
justified submission to the jury the question 
of defendant’s liability —Tri-State Coach 
Corporation et al. v. Walsh. Virginia Su- 
preme Court of Appeals. September 8, 1948 
30 CCH AvutemosiLte Cases 152. 

Fred B. Greear, for Plaintiffs in Error. 

Charles F, Hagan, for Defendant in Error. 


CHEMICAL BOTTLES 
BREAK IN COLLISION 


(CALIFORNIA) 


e Occupant injured 
Employer’s liability 


\n automobile in which plaintiff was rid- 
ing and which was owned and driven by her 
son was struck by a hit-and-run driver and 
overturned. The son was employed by de- 
fendants, and the car contained jars of 
chemicals, which belonged to defendants 
and broke and poured over plaintiff’s body, 
causing severe burns. Reversing a judgment 
of nonsuit, the court declared that defend- 
ants failed to give their employee adequate 
notice of the extremely dangerous character 
of the chemicals he carried in his car and 
that defendants had knowledge that their 
employees did not remove the glass jars 
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from their cars at night before, driving for 
pleasure. Defendants should have foreseen 
the likelihood of another driver colliding 
with the automobile of its employee, causing 
the bottles of chemicals to break and to 
injure an occupant of the car severely. The 
issues of negligence and proximate cause 
should have been submitted to a jury.— 
McEvoy v. American Pool Corporation et al. 
California Supreme Court. Filed July 30, 
1948. 30 CCH AutoOmosiLe CasEs 44. 

Richard K. Gandy, Robert G. Cockins, 726 
Santa Monica Building, Santa Monica, Cali- 
fornia, for Plaintiff, Appellant. 

Reginald I. Bauder, 458 South Spring Street, 
Los Angeles, California, for Defendants, Re- 
spondents 


WORKER PAINTING SIGN 
ON LOADING DOCK 


(OHIO) 
e Tractor backing 


Plaintiff was required every three or four 
months to paint numerals and lines on the 
face of his employer’s dock to designate 
parking and unloading spaces. With the 
help of a fellow employee, he pushed an 
unloaded trailer, standing in the number two 
stall, about three feet toward the front of 
the areaway. He then sat down on a small 
wooden box between the rear of the trailer 
and the dock, with his back to the trailer, 
and proceeded to paint the number two on 
the face of the dock. Defendant’s employee 
backed a tractor up to the trailer for the 
purpose of coupling onto the trailer and 
driving away. In doing so, he pushed it back 
against the dock about three feet, striking 
plaintiff. It was for the jury to determine 
whether a reasonably prudent person would 
have noticed the fact that the trailer was 
moved from the position it had occupied 
against the dock, would have given some 
signal of his intention to back into the 
trailer, and would have looked before back- 
ing. Judgment for plaintiff was affirmed.— 
Bailey v. The Greeley General Warehouse 
Company. Ohio Court of Appeals, Cuya- 
hoga County, Eighth District. July 19, 1948 
30 CCH AvuTOMOBILE Cases 15. 

Baker, Hostetlér & Patterson, for Plaintiff 
Appellee. 

McKeehan, Merrick, Arter & Stewart, for De- 
fendant, Appellant. 
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BULL ROAMING HIGHWAY 


(TEXAS) 


@ Owner’s liability 
Lumber company’s liability 





Plaintiff recovered for personal injuries 
to his family and damage to his car which 
were caused when his automobile collided 
at night on a public highway with a bull 
owned by Whitfield, the jury finding that 
the owner did not use all proper means 
within his control to prevent his bull from 
roaming at large. In Whitfield’s cross-action 
for loss of the bull against the motorist, the 
owner of the adjoining field and the lumber 
company which had been hauling through 
the field, the jury absolved the motorist and 
field owner from any of the acts of alleged 
negligence, but rendered judgment against 
the lumber company, which had agreed to 
keep the fences up but had cut a wagon and 
truck right-of-way through the partition 
fence through which the bull escaped. On 
appeal, that part of the judgment based on 
the cross-action was reversed and the cause 
remanded because of the insufficiency of 
the pleadings. Whitfield had not sought re- 
covery under the doctrine of contribution 
but had sought specific relief for the loss 
of his bull. Hampton & Kennedy Lumber 
Company v. Whitfield et al. Texas Court 
of Civil Appeals, Texarkana. May 20, 1948. 
29 CCH AUTOMOBILE CAsEs 1080. 


Robert F. Salmon, Linden, Texas, for Ap- 
pellant. 

Cornelius & Cornelius, M. L. Walters, Jeffer- 
son, Texas, for Appellees. 


FREIGHT TRAIN 
MOVING OVER CROSSING 


(OKLAHOMA) 
e Assured clear distance ahead 





As plaintiff approachéd defendant’s grade 
crossing between three and four o’clock in 
the morning, he collided with the tenth or 
eleventh car of defendant’s freight train, 
which was moving at a speed of four to 
seven miles per hour. The negligence al- 
leged on the part of defendant consisted of 
failure to have a crossing sign in conform- 
ance with statutory requirements, failure to 
maintain a watchman at the crossing, re- 
moval of electric light which formerly illu- 
minated the crossing sign, failure to ring 


a bill or sound a whistle as required by 
statute, and failure to have lights and em- 
ployees on the rear of the train. The court 
was of the view that construction of the 
sign as required by statute would have 
added nothing to the information imparted 
by the presence of the train. Nor could the 
omission to sound the bell 1,300 feet from 
the crossing have contributed to the acci- 
dent, since plaintiff, who was traveling at a 
speed four times greater than that of the 
train, would have been nearly a mile and 
one-half away. The proximate cause of the 
collision was plaintiff's inability to stop with- 
in the assured clear distance ahead. Judg- 
ment for plaintiff was reversed.—Fleming 
et al., Trustees, Chicago, Rock Island and 
Pacific Railway Company v. Loch. Okla- 
homa Supreme Court, Filed July 9, 1948. 
30 CCH AUTOMOBILE CASES 1. 

James E. Grigsby, Robert E. Lee, Oklahoma 
City, Oklahoma, for Plaintiffs in Error. 


John M. Lawrence, Ross N. Lillard, Jr., Okla- 
homa City, Oklahoma, for Defendant in Error. 


PEDESTRIAN 
TRIPS ON LUMP OF COAL 
(VIRGINIA) 
@ Insurer’s liability 
“Loading and unloading” clause 





A pedestrian was injured when she fell 
over a lump of coal on the sidewalk as th: 
insured’s employees were engaged in shovel- 
ing the coal into a manhole from where it 
had been dumped by the truck at the edge 
of the curb. The dump truck, which was 
used in the sale and delivery of coal, was 
covered by a policy containing a loading and 
unloading clause. The insurer refused to 
defend the suit brought by the injured pedes- 
trian. The court observed that there are 
two theories in regard to liability under the 
loading and unloading clause. One is the 
“coming to rest” doctrine, under which un- 
loading is given a narrow construction, and 
the other is called the “complete operation” 
doctrine, which interprets the clause to cover 
the entire process of transportation to the 
point where the goods are turned over to 
the party for whom intended at the agreed 
place of delivery. The court held that the 
“complete operation” doctrine applied and 
affirmed the judgment for the insured.— 
London Guarantee & Accident Company, 
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Limited v. C. B. White and Brothers, Inc. 
Virginia Supreme Court of Appeals. Sep- 
tember 8, 1948. 30 CCH AuToMmoBILE CASES 
139. 


STEAM CLOUD ON HIGHWAY 


(WASHINGTON) 
@ Rear-end collision 
Railroad’s liability 
Res ipsa loquitur 





Plaintiffs were injured when the automo- 
bile in which they were riding struck the left 
rear end of a truck owned by defendants 
Fiorito at a point on the highway where 
both vehicles were temporarily enveloped in 
a cloud of steam which had been emitted by 
a locomotive owned by defendant railroad. 
The driver of the automobile had been fifty 
feet back of the truck and preparing to pass 
it, but when both vehicles encountered the 
cloud of steam, they slackened their speed. 
The trial court dismissed the action against 
defendants Fiorito, but rendered judgment 
against the railroad. On appeal, the judg- 
ment was reversed and the cause remanded 
for a new trial, the court holding that it 
was error to apply the res ipsa loquitur doc- 
trine, since the railroad did not have exclu- 
sive control of the instrumentality producing 
the injuries, and plaintiff had relied on the 
railroad’s specific negligence in the emission 
of steam. The injuries could have resulted 
from the negligence of one or both of the 
motorists, or from the emission of steam, or 
from a combination of one or more. Conse- 
quently, the instructions cast an unreason- 
able burden on the railroad and constituted 
reversible. error—Morner et al. v. Union 
Pacific Railroad Company et al. Washing- 
ton Supreme Court, Department Two. 
August 6, 1948. 30 CCH AutomosiLe CASES 
108. 

Merritt, Summers & Bucey, Roscoe Krier, 
Roy F. Shields, for Appellant. 


Morrissey & Eagen, Lee Olwell, for Respond- 
ents. 


SCOPE OF TORT CLAIMS ACT 


(NORTH CAROLINA) 
® Soldiers on furlough injured 





While on furlough, two enlisted men in 
the United States Army were driving with 
their father, a civilian, in their private auto- 
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mobile on a public highway when the vehicle 
collided with an Army truck. Did the Fed- 
eral Tort Claims Act encompass a soldier’s 
claim against the government? The United 
States argued that the status acquired by a 
soldier is different from any relation between 
the government and civilians and that Con- 
gress had established a complete and com- 
prehensive system of compensation to take 
care of the death of, or injuries to, service- 
men; that in similar Congressional statutes, 


‘ wherein the United States had waived its 


immunity, these statutes have been judicially 
interpreted as inapplicable to members of 
the armed services; and that the explanatory 
statement in the Congressional Report, 
which became the act, stated that the right 
to sue the government for torts was to be 
granted to private individuals. It was plain- 
tiffs’ contention that since the Act contained 
specific exceptions to liability, these excep- 
tions negatived any other implied exceptions. 
The court reversed a judgment for plaintiffs, 
and held that the act did not apply to claims 
by soldiers, even when those claims arise 
out of injuries or death which were not 
service-caused.—United States of America 
v. Brooks et al. United States Court of 
Appeals for the Fourth Circuit. August 26, 
1948. 30 CCH Avutemosite Cases 127. 

Paul A. Sweeney, Morton Hollander, Attor- 
neys, Department of Justice, Newell A. Clapp, 
Acting Assistant Attorney General, David E. 


Henderson, United States -Attorney, for Appel- 
lant. 


Whiteford S. Blakeney, Guthrie, Pierce & 
Blakeney, for Appellees. 


BAILMENT EXCLUSION 


(TEXAS) 
@ Insurer’s liability 


Hartford Company issued a policy insur- 
ing Fulfer, the owner of a Mercury automo- 
bile, against loss by fire, theft or collision, 
and naming plaintiff as lien-holder in the 
policy to the extent of its interest, $880. 
Subsequently, Fulfer sold the Mercury to 
Bridges, who, as part of the purchase price, 
executed his note payable to plaintiff in the 
sum of $880, with Fulfer as endorser of the 
note. When Bridges wrecked and aban- 
doned the car, Fulfer turned it over to 
Nelson for repairs and had paid him for 
the work at the time the car was stolen from 
Nelson’s home and burned. Since the loss 
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and damage was sustained while the car was 
subject to bailment, which loss was express- 
ly excluded by the policy, judgment for 
plaintiff was reversed—West American 
Insurance Company v. First State Bank of 
Rio Vista, Texas Texas Court of Civil 
Appeals, Tenth Supreme Judicial District, 
Waco August 12, 1948. 30 CCH Auto 
MOBILE Cases 117 

Kilpatrick & Kilpatrick, Cleburne, Texas, fot 
Appellant 

Gean B. Turner, Cleburne, Texas, for Ap-° 
pellee, 


FEDERAL OR STATE JURISDICTION? 


(UTAH) 
@ Railroad crossing collision 


Plaintiff, a citizen of Utah, brought an 
action in the state court of Utah to recover 
for injuries sustained in Utah when his auto- 
mobile was struck by a train operated by 
defendant, a corporation operated under the 
laws of Utah. One ground of negligence 
alleged was that in violation of the Safety 
Appliance AX : defendant ¢ perat d the train 
with inefficient and inadequate brakes. De 
fendant caused the case to be removed to 
the federal court on the ground that it was 
a suit of a civil nature arising under the 
Safety Appliance Act and that more than 
$3,000 was involved Plaintiff moved to 
remand on the ground that the case was not 
one arising under the Constitution or laws 
of the United States. The lower court erred 
in failing to grant the motion to remand. 
While the pertinent provisions of the Safety 
Appliance Act lurked in the background as 
creating a duty, the breach of which con- 
stituted negligence, the right of action 
available sprang from the laws of Utah 
where the railroad crossing collision oc- 
curred and did not arise under the laws of 
the United States. Judgment of the lower 
court was reversed.—Andersen v. Bingham 
and Garfield Railway Company. United 
States Court of Appeals for the Tenth Cir- 
cuit. August 10,1948. 30 CCH AuTOMmOsILI 
CAsEs 86. 

B. E. Roberts, Parnell Black, Calvin W. 
Rawlings, H. E. Wallace, Wayne L. Black, for 
Andersen. ; 

Calvin A, Behle, C. C. Parsons, William M. 
McCrea, A. D. Moffat, for Bingham and Gar- 
field Railway Company 
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IRREGULAR JUDGMENT 
AGAINST MINOR 


(IOWA) 
® Void v. voidable 


Defendant moved to set aside a judgment 
rendered against him five years previously, 
based on his negligent operation of a moto 
vehicle, on the ground that the judgment was 
void because the court was not advised that 
defendant was a minor and that a gurdian 
ad litem had not been appointed, and be 
cause the court did not have jurisdiction 
over defendant, since the original notice was 
served by plaintiff's attorney. The fact that 
the original notice was served by plaintiff's 
attorney did not void the judgment, since 
an attorney in a case is not a “party to the 
action.” Moreover, the fact that the court 
was not advised of defendant’s minority and 
that a guardian ad /item had not been ap 
pointed did not render the judgment void, 
but merely voidable he trial court erred 
in granting defendant’s motion to set aside 
the judgment, since the original judgment 
was merely irregular, and by statute such a 
petition must be filed within a year after the 
Judgment of the 
lower court was reversed.—Gibbons v. Belt 
lowa Supreme Court. Filed August 2, 1948 
30 CCH AvutomosiLe CASEs 89, 

3iird & Baird, Council Bluffs, Iowa, for Ap 
pellant 


J. A. Williams, Council Bluffs, Iowa, for Ap 
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EMPLOYEE EN ROUTE TO WORK 





(GEORGIA) 


© Respondeat superior 
Travel time compensated 


Plaintiff's automobile was struck by a 
speeding vehicle driven by defendant’s em- 
ployee, who, it was alleged, was acting within 
the scope of his employment.: The petition 
alleged that the employee was required to 
drive to and from his place of employment, 
since his employment was general in nature 
and included the time in travel between his 
home in Albany and the plant in Leary, and 
that the employee received compensation as 
well as travel expenses for his travel time. 
The petition did not allege whether or not 
the employee was on his way to work, but 
did conclude that the employee was acting 
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within the scope of his employment at the 
Although ordinarily 
an employee who is on his way to work is 
not acting within the scope of his employ- 


ment, defendant’s contract required that the 


time of the accident. 


employee travel only by daylight and in- 
cluded duties in Albany concerning pur- 
chases of machinery and repair parts and 
consultation with his employer. Such a 
situation was analogous to that of a travel- 
ing salesman and warranted the conclusion 
that while defendant’s employee was travel 
ing back and forth, he was acting within 
the scope of his employment Therefore, 
the trial court erred in sustaining the de- 
murrers, and judgment for defendant was 
reversed.—Lewis v. Miller Peanut Company 
Georgia Court of Appeals. July 8, 1948. 30 
CCH AvuTOMOBILE CASEs 88 
F, L. Smith, Albany, Georgia, for Plaintiff. 


S. B. Lippitt, Albany, Georgia, for Defendant 


USO ENTERTAINERS INJURED 


(SOUTH CAROLINA) 


@ Guests in Government station wagon 
Federal Tort Claims Act 


Plaintiffs were passengers in a United 
States Army wagon and were being driven 
to a USO dance where they were to serve 
When a tire blew out, the 
driver lost control, and the vehicle left the 
road and overturned Suit was brought 
against the government under the Federal 
Tort Claims Act. Under the act, these ac- 
tions were to be treated as if brought against 
a private party under the law of South 
Carolina, which relieves a host for injuries 
sustained by a guest unless the accident is 
caused by intentional conduct on the part 
of the operator or his reckless disregard of 


as hostesse S. 


the rights of others. The driver was expe- 
rienced, and at the time of the accident was 
not traveling over sixty miles per hour, 
which was only five miles over the legal 
limit. Judgment was entered for defendant, 
the court concluding that plaintiffs failed to 
prove that the accident was caused by the 
intentional act of the driver or his reckless 
disregard of their rights——Hill et al. v. 
United States of America. United States 
District Court, Eastern District of South 
Carolina, Charleston Division. Filed Feb- 
ruary 4, 1948. 30 CCH Avutomopsirte CASEs 
121. 





HAT 


AUTOMOBILE 


A UNUAH UENO 


EXPLOSION OF TRUCK 


(NORTH CAROLINA) 
@ Lessee’s liability 

Plaintiff's property was damaged when a 
truck operated under defendant’s license ex- 
ploded as a result of the negligence of the 
driver. One of the plaintiffs, A. C. Widen- 
house, was the owner of the truck and 
employer of the driver, and the explosion 
occurred while the truck was delivering gas- 
oline to Widenhouse’s filling station. Hav 
ing accepted a license authorizing it to 
operate gasoline trucks upon the public 
highways in interstate commerce, defendant 
was r¢ sponsible for the operation of the 
trucks under the license, even though this 
was done through the agency of independent 
judgment for two 


contractors Therefore, 


of the plaintiffs was affirmed. However, 
plaintiff owner of the truck, who continued 
to direct its operation, could not recover 
from defendant, since the damage resulted 
from the negligence of his own employee, 
ind judgment in his favor was reversed 
\ judgment in favor of defendant over 
against the owner for the judgments in 
favor of the other plaintiffs was reversed. 
Under agreement with the owner defendant 
had covered the vehicle with property dam- 
age and public liability insurance for the bene- 
fit of the owner, thus assuming responsibility 
for claims arising out of the operation of 
the truck.—War Emergency Co-operative 
Association v. Widenhouse, t. a. Carolina 
Service Station, Number 1, et al. United 
States Court of Appeals for the Fourth 
Circuit. August 14, 1948. 30 CCH Auto 
MOBILE CASES 99. 

R. Hoyle Smathers, J. Bat Snathers, Smathers, 
Smathers, Smathers & Carpenter, Smathers & 
Meekins, for Appellant. 


Luther T. Hartsell, Jr., John Hugh Williams 
for Appellees. 


DARKLY CLAD JAYWALKER 
STRUCK 


(CALIFORNIA) 


® Speed 
Contributory negligence 
It was shortly after midnight as defendant 
was driving home, at about twenty-five to 
thirty miles per hour, in an area where there 


were no street lights. When he was ninety 
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feet past an intersection he noticed “some 
kind of a black shadow” and immediately 
thereafter realized he had struck something. 
Plaintiff's decedent, who been drinking on 
the night of the accident, was dressed in 
dark clothing and was jaywalking between 


intersections. The court rejected plaintiff's 
contention that defendant was guilty of neg- 
ligence as a matter of law, in driving in ex- 
cess of twenty-five miles per hour. Proof 
of speed in excess of the specified limit is 
not negligence as a matter of law. It must 
be established as a fact that the speed con- 
stituted negligence. The evidence justified 
the jury’s conclusion that the decedent was 
contributorily negligent. Judgment for 
defendant was affirmed.—Jones v. Fat. Cali- 
fornia District Court of Appeal, Third Dis- 
trict. July 20, 1948. 30 CCH AvutToMosILe 
Cases 98. 
Roy Daily, for Appellant. 


Bronson, Bronson & McKinnon, for Respond- 
ent. 


EMPLOYEE 
IN INTERSECTION COLLISION 


(CALIFORNIA) 
© Scope of employment 


McKnight had been requested to go on 
an errand by his superior. On his way back 
to work, he decided to look for a party 
whom he had been requested to hire to assist 
in the work. While on this errand, Mc- 
Knight was involved in an intersection col- 
lision in which plaintiffs’ decedent sustained 
fatal injuries. On the first trial of the case, 
judgment was entered against defendant 
driver and his employer, the court conclud- 
ing that McKnight was acting within the 
scope of his employment. The judgment 
was returned unsatisfied, whereupon plain- 
tiffs affected service on two additional de- 
fendants, parties who were interested in the 
oil-drilling work. At the second trial, the 
lower court held that McKnight was not 
acting within the scope of his employment 
and entered judgment in favor of the two 
additional defendants. On appeal, the judg- 
ment was reversed, since the trial court’s 
finding on the issue of scope of employment 
was without support in the evidence.—Dillard 
et al v. McKnight et al., Bower et al., Re- 


peal, Second District, Division One. July 
28, 1948. 30 CCH AvutomosiLe Cases 105. 
Dana R,. Williams, Kenneth Sperry, for Ap- 
pellants. 
Arthur C, Fisher, for Respondents. 


UNSAFE TRUCK 


(NEW MEXICO) 


@ Opposing vehicles’ collision 
Wrong side of road 


Plaintiff was driving at a speed of forty- 
five miles per hour on an uncongested high- 
way when defendant’s opposing truck swerved 
onto the wrong side of the road and into 
his vehicle, Plaintiff had no recollection 
of what occurred. Defendant failed to call 
the driver as a witness, but a witness for 
plaintiff, who had worked for defendant 
until three days before the accident, testified 
that the truck wheels would shimmy, that 
the back springs were weak and would 
throw the vehicle out of control, and that 
defendant’s manager and driver knew of 
this condition. Defendant’s contention that 
the fact that the right rear tire was flat 
and that there were skid marks on the pave- 
ment supported the unavoidable accident 
theory, was overruled. Judgment for plain- 
tiff was affirmed.—El Paso Electric Com- 
pany v. Surrency. United States Court of 
Appeals for the Tenth Circuit. August 9, 
1948. 30 CCH AutomosiLe Cases 94. 

A. K, Montgomery, Seth & Montgomery, for 
Appellant. 

W. C. Whatley, R. C. Garland, for Appellees. 


OCCUPANT THROWN IN STREET 


(VIRGINIA) 
@ Host’s liability 


Defendant had volunteered to move a 
stove for his friend Kelly and at the same 
time had offered to transport plumbing 
equipment for plaintiff from town to his 
new home in the country if plaintiff would 
help move Kelly’s stove. No compensation 
was expected by defendant, and although 
Kelly offered to pay him, defendant declined 
in the presence of plaintiff. While making 
a right turn at an intersection, the truck 
struck the curb, and plaintiff and the plumb- 
ing equipment were thrown to the street. 


spondents. California District Court of Ap- The evidence was sufficient to sustain a 
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finding that defendant was guilty of ordi- 
nary negligence, but not gross negligence. 
Consequently, his liability was dependent 
upon plaintiff’s status in the truck. The 
friendship between plaintiff and defendant, 
their conduct and conviviality before and 
during the entire transaction, and defend- 
ant’s offer to render neighborly assistance 
without expectation of personal benefit or 
compensation, conclusively established that 
plaintiff was a guest in the truck. Judgment 
for defendant was affirmed.—Miller v. Ellis. 
Virginia Supreme Court of Appeals. Sep- 
tember 8, 1948. 30 CCH AuTOMoBILE CASES 
165. 
Warren M, Shaw, for Plaintiff in Error. 


Cc. P. Kearfott, C. M. Bradley, for Defendant 
in Error. 


BUS MIRROR CLOUDED BY DIRT 


(SOUTH CAROLINA) 


@ Rear-end collision 
Bus passenger injured 


Plaintiff, a passenger on defendant’s bus, 
sustained injuries when the bus pulled toward 
the right of the road to pick up a prospective 
passenger and was struck at the left rear 
by a truck. The negligence alleged con- 
sisted of failure to make a proper signal of 
the intended stop; failure to have the rear 
signal lights clean so that the signal could 
be seen by a following vehicle; stopping on 
the road in violation of law; and failure 
to have the rear view mirror clean so that 
the bus driver could observe approaching 
vehicles. The issue of proximate cause was 
left for solution by the jury. A carrier that 
fails in its duty to a passenger is responsible 
for the consequences of its negligence irre- 
spective of the fact that the negligence of 
a third party contributed to the injury. The 
carrier is as much under a duty to guard 
against the results of the acts of third per- 
sons as of any other cause, the operation or 
intervention of which it can reasonably an- 
ticipate. Judgment for plaintiff was affirmed. 
—Robinson v. Duke Power Company et al. 
South Carolina Supreme Court. Filed July 
22, 1948. 30 CCH Avutomosire Cases 157. 

Sam ‘R. Watt, Daniel & Russell, Spartanburg, 
South Carolina, for Appellant. 


J. C. Monneyham, Johnson, Johnson & Foster, 
Spartanburg, South Carolina, for Respondent. 


WORKMAN VAULTS 
FROM RUNAWAY TRUCK 


(MISSOURI) 
@ Humanitarian doctrine 





Plaintiff helped load a dump truck which 
had been furnished, together with a driver, 
to his employer by defendant Coleman for 
use in hauling rock. As the truck proceeded 
up a steep grade, the rear axle broke, and 
it coasted forward ten feet, stopped momen- 
tarily, and started rolling backward down 
the hill. The two helpers, followed by the 
driver, jumped from the cab, and plaintiff, 
vaulting from the truck bed, broke his ankle 
when he struck the ground. Evidence was 
presented that the breaking of the axle did 
not interfere with the operation of the brakes, 
which could have brought the truck to a 
stop within eight or ten feet. Although 
plaintiff charged both primary negligence 
and negligence under the humanitarian doc- 
trine, he chose to submit his case to the 
jury under the latter only. Reversing a 
judgment for plaintiff, the court declared 
that the doctrine was without application. 
Only after the driver left his post did plain- 
tiff’s imminent peril arise at which time it 
was impossible for defendants to avert the 
injury. However, the cause was remanded 
for a new trial since the evidence disclosed 
a submissible case on the issue of primary 
negligence.—Blaser v. Coleman et al. Mis- 
souri Supreme Court. Filed September 13, 
1948. 30 CCH AutomosiLe Cases 201.. 





WORKMAN INJURED 
UNLOADING PIPE 


(TEXAS) 
e Trucking contractor’s liability 


While engaged in unloading pipes with 
a fellow employee, plaintiff was injured in 
a fall, as defendant’s truck driver drove 
slowly along the route indicated. The jury 
returned a verdict for plaintiffs, but the 
trial court granted defendant’s motion for 
judgment n. o. v. Whether the truck driver 
became the borrowed servant of plaintiff's 
employer in the unloading of the truck pre- 
sented a factual question, and defendant 
was not entitled to an instructed verdict. 
Furthermore, the alternative plea as to 
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whether plaintiff was a temporary employee 
of defendant at the time of the injury, should 
have been tried. Judgment for defendant 
was reversed and the cause remanded for 
a new trial. Grandstaff et al. v. T. E. Mercer 
Teaming and Trucking Contractor. Texas 
Court of Civil Appeals, Second Supreme 
Judicial District. September 10, 1948. 30 
CCH AvutomosiLe Cases 204. 

John B. Honts, Emory Cantey, Fort Worth, 


Texas; Jones, Jones & Brian, Franklin Jones, 
Marshall, Texas, for Appellant Grandstaff. 


Cantey, Hanger, McNight & Johnson, Emory, 
Cantey, Forth Worth, Texas, for Appellant Hart- 
ford Accident and Indemnity Company. 


Rawlings, Sayers & Scurlock, Hill, Paddock & 
Langdon, Homer S. Hill, Fort Worth, Texas, 
for Appellees. 


DRIVER DEVIATES FROM ROUTE 


(MICHIGAN) 


e@ Personal mission 
Theory of liability 

The accident resulting in injuries to plain- 
tiff occurred when defendant’s truck driver 
deviated from his return route in order to 
call upon a girl friend. Plaintiff's argument 
that mere deviation would not take the 
driver out of the scope of his employment 
was without merit, since failure to specify 
a particular route does not, of itself, permit 
a personal use of the vehicle. Similarly, the 
court rejected the contention that the ques- 
tion of whether the driver was acting within 
the scope of his employment was not con 
trolling because the action was planted on 
the owner’s liability statute. There is no 
distinction in so far as the applicable legal 
theory is concerned—when the servant is 
outside the scope, he is outside the consent. 
The accident in question occurred while 
defendant’s employee ‘was driving the ve- 
hicle outside the scope of his employment 
and, therefore, outside the consent of the 
owner. Judgment of no cause of action 
was affirmed. Freeza v. The Schauer Tool 


and Die Company. Michigan Supreme Court. 


Filed September 8, 1948. 30 CCH Aurto- 
MOBILE CASES 183. 
Charles S. Matthews, 611 Community National 


Bank Building, Pontiac, Michigan, for Plain- 
tiffs, Appellants. 


Howlett & Hartman, 1001 Pontiac State Bank 
Building, Pontiac, Michigan, for Defendant, Ap 
pellee. 


“NORMAL USE OF TRUCK” 


(MICHIGAN) 


e Garnishment proceeding 
Use of substitute vehicle 


A policy issued by defendant covering a 
truck owned and used in, his business by 
defendant Genisot provided coverage for 
temporary use of a substitute vehicle in the 
event that the truck was “withdrawn from 
normal use because of breakdown.” The 
truck was ten years old, rapidly deteriorating, 
in poor running order, and at times not 
running at all. The normal use of the truck 
included hauling mail and making service 
calls in connection with Genisot’s radio re- 
pair and wholesale confectionary businesses 
Previously, when the truck had been in 
better condition, it had been used on trips 
to points more than fifty miles away, but 
on the day of the aécident, Genisot con- 
sidered the truck mechanically unfit to make 
such a trip and borrowed an automobile 
from defendant Webb. On the return trip 
the accident in which plaintiff’s decedent 
was fatally injured occurred. Plaintiff 
argued that the truck had been withdrawn 
from its normal use of making the distant 
trip. Rejecting this contention, the court 
construed the policy to mean that with- 
drawal of the truck from normal use neces- 
sitated its withdrawal from all normal use, 
and reversed the judgment for. plaintiff.— 
Erickson, Special Administrator v. Genisot 
et al., Maryland Casualty Company, Gar- 
nishee Defendant, Appellant. Michigan Su- 
preme Court. Filed September 8, 1948, 30 
CCH AvutomosiLe Cases 178. 

Bernard E. Larson, Seamen Building, Iron 
wood, Michigan, for Plaintiff, Appellee. 


S. W. Patek, Ironwood, Michigan, for Gar 
nishee Defendant, Appellant. 


—<— 


U N Commission Committee Considers Auto Insurance Exchange 


The United Nations Economic Commission for Europe has a committee con- 
sidering a possible auto insurance exchange in Europe. 
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IN THE CURRENT PARADE OF CASES 


Page 
Fire Insurance 


Appraisal —“Sound value’ construed 
(S. D) 843 
Limitation of Action—Policy v. statu- 
tory period (Del.) 843 


Proof of Loss — Delay — Absence of 
prejudice (Ohio) 844 


Transfer of Coverage—Agent’s neglect 


(W. Va.) 842 


BASEMENT FLOODED 


(MISSOURI) 


® Water damage policy 
Sewer exclusion 
Cause of damage 


A water damage policy issued by defend- 


ant to plaintiff provided coverage against 
all direct loss and damage caused solely by 
the accidental discharge, leakage or over- 
flow of water from plumbing systems. An 
unusually heavy rain caused the main sewer 
located under the street surface to become 
overloaded. The resulting pressure caused 
water to flow back 
connecting the plumbing system in plain- 
tiff’s building with the sewer 


through a soil pipe, 


Che pressure 
extended up into the plumbing system in- 
side the building and caused a metal “house 
trap”, covering an opening in a portion of 
the plumbing flooding 
plaintiff's basement and merchandise. De- 
fendant denied. liability on the ground that 
indirectly by the 
backing up of sewers or 
pressly excluded from coverage. Had the 
cap on the “house trap” not broken, the 


system, to break, 


loss caused directly or 
drains was ex- 
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Machinery Insurance 
Coverage of Policy—Engine running 
wild—Cause of damage (Wash.) 842 
Water Damage Insurance 
Sewer Exclusion—Plumbing covered 
Cause of loss (Mo.) 841 
Windstorm Insurance 
Limitation of Action—Watver (La.) 842 


Reformation of Policy—Mutual mis- 
take (W. Va.) 842 


pressure from the overloaded main sewer 
would not forced the water high 
enough in the plumbing system inside the 
building to overflow 


have 


from toilets on the 
first floor, and no damage would have re- 
sulted from the pressure in the city’s main 
sewer. It was the pressure of the water 
from the overloaded sewer in the street 
outside the building which forced the cap 


off the “house trap.” The court concluded 
that the breaking of the cap must be re- 
cause of the 


plaintiff was 


garded as the independent 
water damage. Judgment for 
modified by striking the allowance of attor- 
ney’s fees and damages for vexatious re- 
fusal to pay, since there was an ample 
ground for an honest difference of opinion 
The World Fire and Marine 
Company v. Carolina Mills 
Distributing United States 
Court of Appeals for the Eighth Circuit. 
September 17, 1948. 6 CCH Fire AND 
CasuaALty Cases 719 


as to liability 
Insurance 
Company. 


William S. Hogsett, Alvin C. 
Houts, for Appellant 

Sam Mandell, Tyree G. Newbill, W. Arnold 
Brannock, Arthur C. Popham, for Appellee. 
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STATIONARY ENGINE RUNS WILD 


(WASHINGTON) 
® Machinery policy 


Defendant issued an insurance contract 
covering the operation of a stationary en- 
gine. During the operation of the engine 
something occurred which permitted or 
caused the engine to run wild and to cause 
considerable damage. Tests were made by 
running the engine in an attempt to dis- 
cover the cause of the trouble, and the 
results were testified to at the trial. The 
court upheld the finding of the trial court 
that plaintiff failed to sustain its burden 
of showing the trouble as having originated 
through an accident to the insured mecha- 
nism and, therefore, within the provisions 
of the insurance contract. Judgment for 
the insurer was affirmed.—Inland Empire 
Paper Company v. Hartford Steam Boiler 
Inspection & Insurance Company of Hart- 
ford, Connecticut. United States Court of 
Appeals for the Ninth Circuit. August 31, 
1948. 6 CCH Frre anp CASUALTY CASES 
719. 

Witherspoon, Witherspoon & Kelley, William 
V. Kelley, Spokane, Washington, for Appellant. 


Paine, Lowe & Coffin, Alan G. Paine, Alan 
P. O'Kelly, Spokane, Washington, for Appellee. 


INSURED LULLED INTO INACTION 


(LOUISIANA) 


® Storm insurance 
Time limit on suit 
Waiver 


Plaintiff sought recovery for loss by 
storm damage to his canning plant and 
canned beans stored therein. Suit was filed 
more than one year after the loss. Defend- 
ant insurers filed a plea of prescription 
under a provision contained in the policies 
limiting the time for commencing suit to 
one year after loss. Plaintiff had imme- 
diately reported the damage, and after 
investigation by defendants’ agents, was 
authorized to repair the damage to the 
wall and roof and to make an estimate of 
the stock damage so that proper adjust- 
ments would be ultimately made. Plaintiff 
make the requested reports, and agents of 
defendants appeared from time to time, 
discussing settlement and other details. 
The court overruled the plea of prescrip- 
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tion, holding that defendants’ conduct 
lulled plaintiff into inaction and operated 
to waive the time limitation.—Kettering- 
ham, d.b.a. Ketteringham Canning Com- 


pany v. New England Fire Insurance 
Company et al. United States District 
Court, Westérn District of Louisiana, 


Opelousas Division. April 8, 1948. 6 CCH 
Frere AND CAsuaLty CAses 725. 

Atlee P. Steckler, Ville Platte, Louisiana, 
Joseph A. Loret, Baton Rouge, Louisiana, for 
Plaintiff. 

W. C. Perrault, Opelousas, Louisiana, Arthur 
A. Moreno, New Orleans, Louisiana, for De 
fendants. 


MISTAKE IN WRITING OF POLICY 


(WEST VIRGINIA) 


® Reformation of policy 
Equity jurisdiction 

Seeking to reform an insurance policy, 
plaintiff insurance company contended that 
a policy which it had issued on a hangar 
at an airport was intended to cover loss 
by windstorm, and that the premium was 
paid on that basis, but by mutual mistake 
the policy was written to cover fire and 
lightning, which required a higher premium. 
Defendant denied the allegations and 
counterclaimed for recovery on the policy 
for destruction of the insured property by 
fire. Defendant appealed from an order of 
the trial court denying a jury trial. Dis- 
missing the appeal, the reviewing court 
concluded that the issue was an equitable 
one, triable before a chancellor in equity 
and that no relief could have been afforded 
at law.—City of Morgantown, West 
Virginia v. Royal Insurance Company, 
Limited. United States Court of Appeals, 
Fourth Circuit. August 31, 1948. 6 CCH 
Firt AND CASUALTY CAsEs 713. 

Mary Frances Brown, W. G. Stathers, Arch 
M. Cantrall, for Appellant. 


James M. Guiher, Steptoe & Johnson, for 
Appellee. 


AGENT 
FAILS TO TRANSFER COVERAGE 


(VIRGINIA) 
® Fire insurance 
Estoppel 


Plaintiff obtained a fire policy from de- 
fendant’s agent covering household goods 
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stored in a certain building. Later he 
transferred the goods to a new home he 
had purchased, informed defendant’s agent 
of the move, and requested the agent to 
transfer the coverage to that location. A 
few months later the goods were destroyed 
by fire, and, upon going to the agent’s 
office, plaintiff was informed that the 
agent had neglected to have the insurance 
transferred. Defendant's agent owed plain- 
tiff the duty either to cancel the policy and 
return the unearned premium or have the 
necessary endorsement placed on the policy 
transferring the coverage to the new loca- 
tion. Defendant was estopped to interpose, 
as a defense, the failure of its agent to 
perform this duty. Judgment for plaintiff 
was affirmed.—State Farm Insurance Com- 
pany v. Rakes. Virginia Supreme Court 
of Appeals. September 8, 1948. 6 CCH 
FirE AND CASUALTY CAses 715. 

Woods, Rogers, Muse & Walker, Andrew S. 
Coxe, for Plaintiff in Error. 

James L. Warren, for Defendant in Error. 


FAILURE TO APPRAISE 
“SOUND VALUE”’ 


(SOUTH DAKOTA) 


e Fire insurance 
Hay destroyed 


During the term of a fire policy issued 
to plaintiff by defendant, part of a stack of 
alfalfa belonging to the insured was de- 
stroyed by fire. The parties were unable to 
agree on the value of the _ property 
destroyed, as were the appraisers, who sub- 
mitted their differences to an umpire. One 
of the appraisers and the umpire met and 
fixed the damages to the burned hay at $30. 
The insured rejected the award and brought 
suit to recover damages in the sum of $500., 
contending that the award failed to deter- 
mine the “sound value” of the hay before 
the fire and that, therefore, the appraise- 
ment was invalid. The arbitration clause 
required that appraisers make an award 
“stating separately sound value and dam- 
age” of the property. “Sound value” means 
the value of the insured property “at and 
immediately preceding the time of the fire.” 
“Damage” means the depreciation caused 
by the fire. Since the award failed to 
appraise the sound value of the insured hay 
before the fire, the award was_ invalid. 
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FIRE AND CASUALTY 


Judgment upholding the award was re- 
versed.—Lee v. The Farmers’ Insurance 
Company of Minnehaha County. South 
Dakota Supreme Court. Filed April 27, 
1948. 6 CCH Fire Ann Casuatty CAsEs 
734. 


Blaine Simons, Sioux Falls, 
for Appellant. 


Stordahl, May & Boe, Sioux Falls, South Da- 
kota, for Respondent. 


South Dakota, 


POLICY LIMITATION PERIOD 
UPHELD 


(DELAWARE) 


e Fire insurance 
Compromise settlement refused 


The insured’s fire policy required that all 
actions on the policy be brought within 
twelve months after the fire. Plaintiff’s 
suit was brought more than two years 
subsequent to the loss, but within the three- 
year statute of limitations. Resisting de- 
fendant’s motion to dismiss, _ plaintiff 
contended that provisions in policies re- 
quiring actions to be commenced within 
a time less than the statutory period of 
limitations are invalid because they are 
against public policy, and further that de- 
fendant was estopped from asserting such 
a defense because an offer of settlement was 
outstanding, thus inducing plaintiff not to 
institute his action in the belief that the 
claim would be compromised. Rejecting 
both contentions, the court ruled that such 
provisions in policies are valid if the period 
provided for in the policy is reasonable. 
Three months after the fire, defendant 
offered to compromise plaintiff's claim. 
Twelve days later plaintiff refused the offer, 
stating that he hoped defendant would re- 
consider. Having received no reply to his 
counter-offer in more than eight and one- 
half months, plaintiff could not say that 
he was misled into refraining from filing 
his action for the reason that settlement 
negotiations were still in progress. Defend- 
ant’s motion to dismiss was granted.— 
Murray v. Lititz Mutual Insurance Com- 
pany. Delaware Superior Court, Kent 
County. September 10, 1948. 6 CCH Fire 
AND CASUALTY CASEs 735. 


V. Keith, Dover, Delaware, for 


Ernest 
Plaintiff. 


Max Terry, Dover, Delaware, for Defendant. 
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LATE PROOF OF LOSS 


(OHIO) 
e Fire insurance 


Denying liability in an action by plaintiff 
to recover on a fire insurance policy, de 
fendant set up noncompliance with the 
policy provisions requiring the insured to 
submit a sworn proof of loss within sixty 
days after the loss occurred and to bring 
an action within twelve months after the 
date of the loss Since the 


destroyed in the fire, plaintiff was required 


policy was 


to seek directions from defendant's agent, 
f to see Wolfe, th 


i 
Upon the latter’s request, plain 
1 


wlio directed plainti 
adjustet 
tiff furnished an itemized list of household 


effects which were destroyed and the valuc 


dwelling, as requested According to 
plaintiff, Wolfe several times stated that 
the insurance money would be paid; but the 
delayed; shortly after the 
twelve-month period expired, the file was 
However, the claim was never r¢ 


matter was 


closed 
jected by defendant until a short time 
before suit was filed some three years latet 
The evidence showed that a sworn proof 
of loss was submitted to defendant in 1945, 
was immediately rejected and suit promptly 
filed. There was nothing to indicate that 
defendant suffered any detriment by plain 
tiff’s failure to strictly comply with the 
policy terms. Judgment for plaintiff was 
affirmed.—Reed y. Pearl Assurance Com 
pany, Limited Ohio Supreme Court 
December 4, 1947 6 CCH FIRE AND 
CASUALTY CASEs 731. 
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of each item Later plaintiff furnished a Mason Douglas. Maurice J. Leen. Jr.. for Ap 
statement as to the origin of the fire and pellee 
estimate on the cost to replace the Beigel & Mahrt, for Appellant. 
—<=—— iments 


Safe Disposal of Fluorescent and Mercury Vapor Lamps 


Increasing cuts and infections caused by Wuproper disposal ol old and used 
fluorescent tubes and mercury vapor lamps prompted the Accident Prevention 
Department of the Association of Casualty and Surety Companies to publish 
a safety booklet pointing out the dangers in the tubes and directing their safe 
disposal. Persons disposing of the lamps may be endangered by inhaling even 
small quantities of the toxic’ materials inside the tubes, and if the phosphor 
powder clinging to the pieces of broken glass should get under the skin, it 


prevents healing of the wound 


No Government Subsidy for Marshall Plan Cargo Premiums 


Hoffman, Iconomic Cooperation Ad 
ministrator, declared that the government will no longer pay the insurance 
This will not affect funds already authorized, 
The object of this new rule is to brine 
It is expected that 


In a recent announcement, Paul G 


premium on Marshall Plan cargoes 
but no new authorizations will be made 
ECA operations more in line with private trade practices 
this will work a detriment to domestic underwriters inasmuch as in the future 
the importing individual or government would carry the responsibility. The 
American exporter being paid in ECA funds, only the importer is interested in 
whether or not the cargo is insured, a fact which might.well lead him to do 


business with European companies. 
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FOSTER MOTHER 
v. NATURAL PARENTS 


(MAINE) 


® National Service Life Insurance 
In loco parentis 


related to the 
insured, was designated beneficiary in his 


Plaintiff, who was not 


National Service Life Insurance policy, her 


being described as loco 


relation to him 
parentis After the 


natural.mother and father claimed the pro- 


insured’s death his 


ceeds. They had placed their son in the 
custody of the state in 1926, when he was 
six years old; except for a few visits in 
1930 and in 1942, they did not see him 


again. In 1940, the insured was invited 
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National Service Life Insurance 


In loco parentis—Father v. aunt and 


uncle (Me.) 848 
Foster mother v. natural parents 

(Me.) 845 
Refusal to reinstate—Right to judi- 

cial review (Ill.) 847 


Rival claimants—Community prop 
erty (Wash.) 846 
Return of Premiums 
l Deductions made (S. C.) 


Rival Claimants 


Beneficiary predeceasing imsured 
(C.J / 
/ for 2 d (Tenn.) Oo 
Sound Health Clat Tube MOSS 
(Ala.) 852 
Voidance of Pol Prior surger) 
(W. Va.) 852 
to make his hor with plamtiff and het 
family. The evidence well supported the 


conclusion that plaintif 
! [ mother to t 


tionship of a foster 


I 
ut low ) p wentis to the 


assumed the rela 

he insured 
and stood soldier 
service for 
Judg- 
Jensen v 
United 
Maine, 


13 CCH 


prior to his entry into military 
a period of not less than one year. 
ment was entered for plaintiff. 
United States of America et al 
States District Court, District of 
Southern Division. July 27, 1948 
Lire CAseEs 359. 

Sidney W 
Plaintiff 

Alton Lessard, United States Attorney, Ed 
ward Harrigan, Assistant United States Atto1 
ney, Portland, Maine, for United States. 


Wernick, Portland, Maine, foi 


Henry Cleaves Sullivan, Charles Pomeroy, 
Wilfred Hay, Portland, Maine, for Defendants 
Hazel and Edelbert Brackett. 
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FAILURE TO PAY ON DEMAND 


(TEXAS) 


® Statutory penalty and attorneys’ fees 
Insurer’s liability 


The insured’s heirs at law recovered a 
judgment for the proceeds of two insurance 
policies but appealed, contending that the 
insurer was liable for statutory damages 
and attorneys’ fees for failure to pay within 
thirty days after loss. After the insured’s 
death, a search was made for a will, but 
none was found. The heirs executed 
a power of attorney to the insured’s 
brother, authorizing him to handle and 
settle the affairs of the estate. Since the 
estate was solvent, no application for ad- 
ministration was filed in the probate court. 
When demand was made upon the insurer, 
it admitted liability, but called attention 
to the fact that the policies were payable 
to the executors, administrators or assigns 
of the insured, and stated that payment 
would be made as soon as an executor 
was appointed or when an appropriate court 
order was furnished, ordering payment to 
a person other than the executor. In the 
absence of a general denial of liability, an 
insurer is not liable for statutory penalties 
and attorneys’ fees because of its insistence 
upon a proper court order before payment 
is made to the heirs of the insured, when 
the policy expressly provides for payment 
to the executor. Judgment of the lower 
court was affirmed.—Whittet et al. v. Re- 
liance Life Insurance Company of Pitts- 
burgh. Texas Court of Civil Appeals, San 
Antonio. May 19, 1948. 13 CCH Lire 
Cases 370. 

W. J. Bowen, Frank W. Steinle, Jourdan- 
ton, Texas, for Appellants. 


Boyle, Wheeler, Gresham & Davis, William N. 
Dillin, San Antonio, Texas, for Appellees. 


WIDOW MUST SHARE PROCEEDS 


(TENNESSEE) 
® Declaratory judgment 


Plaintiff, the executor of the insured’s 
estate, brought a declaratory judgment 
action to establish to whom the proceeds 
of the decedent’s life insurance policy 
should be distributed. The widow claimed 
the entire proceeds; the insured’s nieces, 


beneficiaries in the will, asserted that the 
insurance money should be distributed under 
the will; and the insured’s grandchildren, 
representing their deceased parents, con- 
tended that the fund should be divided into 
three parts, the widow and descendants 
of the two deceased children of the insured 
sharing equally. The court sustained the 
grandchildren’s contention. Under present 
statutory law, insurance upon the life of 
a husband inures “to the benefit of the 
widow and children,” and such insurance 
money “shall be divided between them ac- 
cording to the statutes of distribution.” 
The decree of the lower court was modified 
and affirmed.—Commerce Union Bank v. 
Walters et al. Tennessee Court of Appeals, 
Middle Section, Nashville. Filed July 31, 
1948. 13 CCH Lire Cases 373. 

Williams, Cummings & West, Hofstetter & 
Hofstetter, Nashville, Tennessee, for Appellants. 


Charles L, Cornelius, W. Ovid Collins, Jr., 
Bailey & Powell, Nashville, Tennessee, for Ap- 
pellees. 


WIFE v. NAMED BENEFICIARIES 


(WASHINGTON) 


® National Service Life Insurance 
Community property 





Plaintiff sought to recover the proceeds 
of a National Service Life Insurance policy 
issued upon the life of her husband in 
which he named his mother and two sisters 
as beneficiaries. She alleged that at the 
time of the application and issuance of 
the policy, she and the insured were resi- 
dents of the State of Washington, a com- 
munity property state; that all premiums 
that were paid for the policy were com- 
munity funds; and that any designation 
by the insured of persons other than his 
wife as beneficiaries, without her consent, 
was null and void. Since plaintiff’s resi- 
dence at the time suit was instituted and 
when the trial was had was in California, 
38 U. S. C. A. 445 gave her no right to 
maintain the action in the State of Wash- 
ington. The court dismissed the suit, but 
without prejudice to plaintiff’s commencing 
a new suit in the United States District 
Court for the District of Columbia or in a 
United States District Court in which she 
or a claimant to the insurance actually re- 
sided.— Miller v. United States of America. 
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United States District Court, Western Dis- 
trict of Washington, Northern Division. 
March 24, 1948. 13 CCH Lire Cases 375. 

Clay Nixon, Ralph C. Hove, 755 Dexter Hor- 
ton Building, Seattle, Washington, for Plaintiff. 


Charles Dennis, United States Attorney, Frank 
Pelligrini, Assistant United States Attorney, 1017 
United States Court House, Seattle, Washing- 
ton, for Defendant. 


BENEFICIARY 
PREDECEASES INSURED 


(DISTRICT OF COLUMBIA) 
® Rival claimants 





The insured’s wife, the named beneficiary 
to his life insurance policy, died about 
sixteen months before the insured. The 
policy stipulated for payment to “his wife 

. if living; otherwise to his executors, 
administrators or assigns.” This designa- 
tion was never changed. The trial court 
awarded judgment to the beneficiary’s ad- 
ministratrix, relying on a statute which 
provides that in the event the lawful bene- 
ficiary predeceases the insured, his executors 
are entitled to the proceeds against the 
creditors and representatives of the insured, 
regardless of a policy provision to the con- 
trary. On appeal, the trial court’s judg- 
ment was reversed. In this instance, the 
wife was not designated unconditionally as 
the beneficiary, but was to be such only 
if she were living when the insured died. 
Consequently, the statute did not apply. 
Since she never became the beneficiary, title 
to the proceeds never vested in her, and the 
designation of the insured’s executors be- 
came effective—Horning et al., Co-Exrs. 
v. Lindsay, Admx. United States Court of 
Appeals, District of Columbia. August 30, 
1948. 13 CCH Lire Cases 377. 


Frank F. Roberson, George D. Horning, Jr., 
for Appellants. 


William S. Tarver, John L. Laskey, for Ap- 
pellee. 


“LOSS OF TIME” AFTER DEATH 


(MONTANA) 
e Accident insurance 


Under the terms of an accident policy 
providing indemnity for twenty-four months 
for loss of time caused by bodily injuries 


sustained through accidental means, was an 
insurer liable for “loss of time” after the 
insured died as a result of accidental in- 
juries? Plaintiff’s husband was injured at 
work and died an hour later. She alleged 
that his life expectancy was 16.5 years; that 
he would have continued to receive compen- 
sation for his work; and that the present 
value of that time to him was in excess of 
$24,000. In a prior state court action, it 
was held that there was no agreement of 
indemnity against or promise of reimburse- 
ment for death or for loss of time resulting 
from death, and that the contract contem- 
plated that the benefits would be available 
only to the insured during the continuance 
of his disability, and while he was alive to 
receive them. The federal court held that 
it was bound by the state court’s holding and 
dismissed the suit—Aleksich, Admx. v. Mu- 
tual Benefit Health & Accident Association. 
United States District Court, District of 
Montana, Butte Division. August 14, 1948. 
13 CCH Lire CAseEs 368. 


H. L. Maury, A. G. Shone, Butte, Montana, 
for Plaintiff. 


J. A. Poore, Jr., William Meyer, Butte, Mon- 
tana, for Defendant. 


RIGHT TO JUDICIAL REVIEW 


(ILLINOIS) 


® Declaratory judgment 
National Service Life Insurance 
Refusal to reinstate 





Plaintiff was honorably discharged from 
the army in January, 1946. In July, 1947, 
he was granted a pension for service-con- 
nected disability of sixty per cent for 
Hodgkin’s Disease. Subsequently, he ap- 
plied for reinstatement of his National 
Service Life policy, but was notified by 
the Veterans’ Administration that his ap- 
plication was rejected on the ground that 
for insurance purposes his disease had not 
been incurred in or aggravated by military 
service. Plaintiff sought a declaratroy judg- 
ment that he was entitled to have the 
policy reinstated as provided for in Title 
38, Section 802(c), U. S.C. A. The govern- 
ment took the position that the Adminis- 
trator’s decision was final and not subject 
to judicial review, and, further, that the 
United States had not given its consent 
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to be sued in a declaratory judgment action. 
After reviewing Sections 808, 817 and 445 
of the National Service Life Insurance Act 
and the Administrative Review Act, the 
court concluded that Congress had neces- 
sarily impliedly provided that the remedy 
of declaratory judgment might be invoked 
against the government and that such a suit 
seeking judicial review of an administrative 
ruling otherwise not reviewable, was main- 
tainable. Defendant’s motion to dismiss 
was denied.—Unger v. The United States 
of America. United States District Court, 
Eastern District of Illinois. Filed July 12, 
1948. 13 CCH Lire Cases 363. 

John W. Unger, 42 Bismarck Street, Danville, 
Illinois, for Plaintiff. 


William W. Hart, United States Attorney, 
Ray M. Foreman, Assistant United States At- 
torney, Danville, Illinois, Ernest R. McHale, 
Assistant United States Attorney, East St. Louis, 
Illinois, for Defendant. 


SPECIAL CIVILIAN ASSISTANT 
KILLED IN CRASH 


(DELAWARE) 


® Testing of glider 
Aviation rider construed 


The insured, a “Special Civilian Assist- 
ant” on General Arnold’s staff was killed 
as a result of riding as an observer in 
the testing of an army experimental trans- 
port glider. The aviation riders in the 
policies on the insured’s life limited liability 
to the reserve in the event of operating or 
riding in any kind of aircraft, whether as 
a passenger or otherwise, except as a fare- 
paying passenger on a commercial airliner. 
Plaintiff contended that the aviation riders 
referred to civilian flying only, and, as there 
was no provision in the policies excluding 
liability for war service, she was entitled 
to recover. Had the insurer stated in the 
policy that it meant to exclude from 
coverage military as well as civilian flights, 
the insured obviously would have been ex- 
cluded. The court was of the opinion that 
the insurer had done precisely the same 
thing when it excluded all flights except 
those as a farepaying passenger on a com- 
mercial airliner. Summary judgment was 
entered for defendant.—Wilmington Trust 
Company v. The Mutual Life Insurance 
Company. United States District Court, 
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District of Delaware. February 18, 1948. 
13 CCH Lire Cases 356. 

E. Ennalls Berl, William S. Potter, Vincent 
A, Theisen, Southerland, Berl & Potter, Wil- 
mington, Delaware, Donovan, Leisure, Newton 
& Limbard, New York, New York, for Plaintiff. 

James R. Morford, Marvel & Morford, Wil- 
mington, Delaware, Charles I. Thompson, Phila- 
delphia, Pennsylvania, Louis W. Dawson, New 
York, New York, for Defendant. 


INVALID DESIGNATION 
OF BENEFICIARY 


(MAINE) 
® National Service Life Insurance 
Father v. aunt and uncle 
In loco parentis construed 

The insured designated his estate as bene- 
ficiary of his National Service Life Insur- 
ance policy, a designation not permitted 
by the act. Consequently, Section 802, 
14(c) of U. S. Code, Title 38, which pro- 
vides that the insurance is payable, in such 
a case, to the parent or parents of the 
insured, applied. The Veterans Adminis- 
tration denied the claim of the father and 
allowed the claims of the insured’s aunt 
and uncle as persons standing in _ /oco 
parentis. Although there was ample evi- 
dence of affection and generosity on the 
part of the aunt and that she did much 
for the boy that a mother would do, that 
was not a sufficient basis for finding that 
the father’s rights and obligations had 
been transferred to or assumed by the aunt, 
or that any change in the natural rela- 
tionship of father and son was intended 
or was thought to have been made by 
anyone concerned. Judgment was entered 
for plaintiff—Bourbeau v. United States 
of America et al. United States District 
Court, District of Maine, Southern Di- 
vision. February 12, 1948. 13 CCH Lire 


Cases 353. 


INSURED SHOT RESISTING ARREST 


(TENNESSEE) 
® Accidental death benefit 
Assault exclusion 
The insured was killed while attempting 
to resist arrest by a police officer at the 
conclusion of a nine-mile chase. His life 
insurance policy contained a provision for 
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an accidental death benefit, which was not 
payable if death was the result of partici- 
pating in or attempting to commit an 
assault. While running from the police 
officer the insured ran into a wire fence 
which caused him to rebound into the arms 
of the officer, who caught him by the shirt. 
The insured grabbed the officer’s gun and 
the two men wrestled over the pistol. 
During the scuffle the gun was discharged. 
The court concluded that the insured’s 
death was not accidental, since he volun- 
tarily and intentionally did a thing from 
which he should have foreseen that death 
or injury might result. Judgment for the 
insurer was affirmed.—Clark v. Metropoli- 
tan Life Insurance Company. Tennessee 


Court of Appeals, Eastern Division. 
September 17, 1948. 13 CCH Lire Cases 
392. 


Hardwick Stuart, Cleveland, Tennessee, for 
Plaintiff in Error. 

Thomas, Folts & Brammer, Chattanooga, Ten- 
nessee, Corn & Bell, Cleveland, Tennessee, for 
Defendant in Error. 


FALSE STATEMENTS 
IN APPLICATION 


(SOUTH CAROLINA) 
® Intent to defraud 


Plaintiff, who had been examined by de- 
fendant in March, 1945, for a life policy, 
was repeatedly solicited to purchase an 
accident and health policy, and did so on 
April 15, 1946, answering in the negative 
questions with reference to prior medical 
treatment and health and denying any 
disease of the stomach, vertigo or dizziness. 
In August, 1946, plaintiff suffered an attack 
of dizziness while driving his automobile 
and summoned a physician, who found him 
suffering from hypertension and sent him 
to a hospital, where he remained for a 
month. Defendant refused to pay the 
policy benefits and cancelled the policy on 
the ground that plaintiff had knowingly 
given false answers to the application ques- 
tions, A judgment for the insurer was 
reversed and the cause remanded for a new 
trial, since the conflicting medical evidence 
was susceptible of more than one reasonable 
inference as to most of the elements of 
forfeiture. It was for the jury to determine 
whether they were proved by the preponder- 
ance of the evidence.—Metropolitan Life 


Insurance Company v. Bates. South Caro- 
lina Supreme Court. Filed August 4, 1948. 
13 CCH Lire Cases 378. 

Hubert E. Nolin, Benjamin A. Bolt, Green- 
ville, South Carolina, for Appellant. 


Haynsworth & Haynsworth, Greenville, South 
Carolina, for Respondent. 


DEDUCTIONS MADE— 
NO POLICY ISSUED 


(SOUTH CAROLINA) 
® Return of premiums 


In April, 1941, plaintiff, upon  solicita- 
tion by defendant’s agent, signed a pay 
order authorizing premium deductions from 
his wages to be remitted to the insurance 
company by the paymaster. After more 
than a year had passed, and he had not 
received the policy, plaintiff concluded that 
the company had rejected his application 
and procured insurance elsewhere. In 
January, 1946, plaintiff noticed a shortage 
in his pay check and learned from the 
paymaster that the deduction constituted 
premiums collected by the insurance com- 
pany, whereupon plaintiff ordered the policy 
cancelled. Prior to December, 1944, de- 
tailed statements of deductions were not 
furnished, but thereafter deductions were 
identified by code numbers explained on 
the back of the statement. On rehearing 
the court affirmed a judgment for plaintiff 
in the amount of premiums paid from May 
1, 1941, to December, 1944, since prior to 
that time he was not aware that he was 
insured with defendant, and a contractual re- 
lationship did not exist—Keller v. Provi- 
dent Life & Accident Insurance Company. 
South Carolina Supreme Court. Filed 
September 8, 1948. 13 CCH Lire Cases 
384. 

Haynsworth & Haynsworth, Greenville, South 
Carolina, for Appellant. 


John C. Henry, Greenville, South Carolina, 
for Respondent. 


MATERIAL FACTS CONCEALED 


(GEORGIA) 


® Cancer of .throat 
Insured’s knowledge 


Defending a suit on a life policy, the 
insurer contended that the insured had 
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concealed material facts with reference to 
his health in the application, which in- 
creased the risk and thus voided the policy. 
At the time the insured applied for the 
policy he was afflicted with a cancerous 
condition of the throat, but had not been 
informed thereof by his physician. A simi- 
lar swelling had passed away when he had 
had a tonsitlectomy a year previously, and 
a recurrence disappeared after treatment 
with penicillin. The insured was not asked 
whether he had been to a hospital, and the 
evidence showed that he did not know where 
or what the Steiner Clinic was, but went 
there for examination solely upon the 
recommendation of his mother-in-law. He 
worked regularly at strenuous labor as 
a carpenter without showing any signs of 
illness or disease. The court concluded 
that defendant failed to carry the burden 
of showing that false representations were 
willfully made. Judgment for plaintiff was 
affrmed.—National Life and Accident In- 
surance Company of Tennessee v. Camp. 
Georgia Court of Appeals. September 15, 
1948. 13 CCH Lire Cases 389. 

Mary J. Nelson, William F. Buchanan, At- 
lanta, Georgia, for Plaintiff. 


Robert P. McLarty, Paul H. Anderson, At- 
lanta, Georgia, for Defendant. 


TROOP-CARRYING PLANE CRASH 


(MICHIGAN) 


e Flight officer killed 
Aviation exclusion construed 


The insured, a flight officer in the army 
air corps and a member of a troop carrier 
squadron, was a passenger on an army 
plane which was on an authorized flight 
from Fort Bragg to the air base at Maxton, 
North Carolina. The plane, which was 
transporting the insuted and other military 
personnel to the air base for the purpose 
of ferrying gliders to an army maneuver 
area in Tennessee, was piloted by an army 
troop carrier pilot, who was not licensed as 
a pilot by the Civil Aeronautics Adminis- 
tration. While on this flight, the plane 
exploded and all passengers were killed. 
Under the insured’s life policy, death occur- 
ring by reason of any aerial flight or jour- 
ney, unless the insured was a farepaying 
passenger in course of transportation from 
one definite terminal to another by means 


of an aerial conveyance in charge of a 
licensed pilot, was excluded from coverage. 
The insured’s transportation may have been 
an expense to the army, but that fact did 
not make him a farepaying passenger with- 
in the meaning of the aviation clause of 
the policy. Judgment was entered for 
plaintiffs in the amount of the reserve 
only.—Burns et al. v. The Mutual Benefit 
Life Insurance Company of Newark, New 
Jersey. United States District Court, 
Western District of Michigan, Northern 
Division. September 20, 1948. 13 CCH 
Lire CAseEs 395. 

> W. Patek, Ironwood, Michigan, for Plain- 
tiffs. 


Ivan D. Wright, Ironwood, Michigan, for De- 
fendant. 


ARMY OFFICER'S KNEE INJURY 


(MISSOURI) 


e Accident insurance 
Total disability 


In July, 1941, while plaintiff was on a 
night march in connection with his mili- 
tary training, he stepped into a hole and 
injured his left knee. Plaintiff alleged that 
his injury immediately, continuously and 
totally disabled him from performing any 
and every kind of duty pertaining to his 
occupation—special agent for an insurance 
company and traveling salesman—for a 
period of fifty-two weeks from the date of 
the accident and that subsequent thereto 
the injury prevented him from engaging in 
any work or occupation for wage or profit 
up to the time of filing the petition, a 
period of ninety-three weeks. The court 
was unable to reconcile the terms of the 
accident policy with plaintiff’s contention 
that he was entitled to recover for total 
disability as an insurance representative and 
traveling salesman while performing his 
duties as an Army officer. Furthermore, 
although plaintiff was relieved from active 
field duty, he continued to perform the 
same duties performed by many other 
officers not physically incapacitated, and 
performed his duties so well that he re- 
ceived two promotions. Judgment was 
entered for defendant.—Jordan v. Hartford 
Accident and Indemnity Company. United 
States District Court, Western District of 
Missouri, Western Division. May 18, 1948. 
13 CCH Lire Cases 406. 
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REFUSAL TO REINSTATE 
WITHOUT WAR CLAUSE 


(SOUTH CAROLINA) 
e Breach of contract 


In April, 1917, when plaintiff applied for 
a life insurance policy with defendant, he 
was qualified but not yet commissioned in 
the Reserve Officers Corps. The policy 
contained a condition that if, within the 
period of one year after the date of issue, 
the insured engaged in military service in 
time of war, and died within one year from 
the date of beginning such service, the 
insurer’s liability was limited to one fifth 


of the face amount of the policy. The 
policy also provided that after one year 
from its date of issue, it was free from 
any restriction as to military and naval 


service and all other occupations of the 
insured. The policy lapsed in 1941; in duc 
time plaintiff applied for reinstatement and 
asked that it be reinstated in accordance 
with the same terms which had existed 
prior to its termination. However, defend 
ant, taking the position that the evidence 
of insurability submitted by plaintiff was 
not satisfactory to defendant because plain- 
tiff was then in the United States Army, 
refused to reinstate the policy as originally 
issued, but offered to reinstate the policy 
subject to a war clause. The court con- 
cluded that defendant had. breached the 
contract and that a subsequent offer to 
perform by defendant did not defeat plain- 
tiff’s right of action. Judgment was entered 
for plaintiff in the amount of premiums 
paid, with interest, without any deduction 
for the protection afforded the insured 
under the policy from its inception until 
the date of trial. Defendant’s motion for 
judgment n.o.v. as to punitive damages 
was granted, the court concluding that the 
refusal to reinstate was not accompanied 
by fraudulent intent or a fraudulent act.— 
3elser v. Mutual Life Insurance Company 
of New York. United States District 
Court, Eastern District of South Carolina. 
Filed May 26, 1948. 13 CCH Lire Cases 
410. 

F, Ehrlich Thomson, R. B. Herbert, C. T. 
Graydon, Columbia, South Carolina, for Plaintiff. 


Thomas, Cain & Black, 1001-1006 Palmetto 
Building, Columbia, South Carolina, for De- 
fendant. 
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“PARTICIPATING 
IN AERONAUTICS” 


(DISTRICT OF COLUMBIA) 
® Aviation exclusion 


The insured’s life policy contained a pro- 
vision that death resulting directly or in- 
directly from “participating in aeronautics, 
as passenger or otherwise, or from exposure 
to any hazard incident thereto,” is a risk 
not assumed. The insured met his death as 
a passenger in a passenger aeroplane owned 
and operated by the United States Navy. 
Webster defines the word aeronautics as 
“the science that treats of the operation 
of aircraft.” The court ruled that if the 
insurer meant to exclude from the pro- 
visions of the policy any passenger on an 
aeroplane flight except one traveling in a 
commercial plane between established air- 
ports, no necessity existed for the use of 
words of art such as “participating in aero- 
nautics.” The court concluded that a mere 
passenger did not come within the exclu- 
sion clause, and judgment for the beneficiary 
was affirmed.—Phoenix Mutual Life Insur- 
ance Company of Hartford, Connecticut v. 
Flynn. United States Court of Appeals, 
District of Columbia Circuit. September 
27, 1948. 13 CCH Lire Cases 417. 

John M. Lynham, Arthur P. Drury, John 
E. Powell, Laidler B. Mackall, for Appellant. 


Alton S. Bradford, G. Lynn Woodruff, for 
Appellee. 


OTHER INSURANCE 
PROCURED BY WIFE 


(NEW MEXICO) 


® Death benefits 
Proration clause 


A policy issued by defendant to plaintiff's 
husband insured him against loss of life 
resulting directly from bodily injuries sus- 
tained through purely accidental means. 
The policy contained a standard proration 
clause, providing that if the insured, 
without giving notice to defendant, carried 
other insurance with another company 
covering the same loss, defendant would 
be liable only for such portion of the idem- 
nity promised as the said indemnity bore to 
the total amount of like indemnity in all 
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policies covering such loss. Some three 
weeks later while the insured was on a 
hunting trip, plaintiff saw a newspaper 
advertisement of a policy issued by Federal 
Life Insurance Company of Chicago, afford- 
ing indemnity against loss of life sustained 
solely and directly by being struck, knocked 
down or run over by any mechanically 
propelled vehicle while on a public highway. 
She mailed the premium, but never in- 
formed her husband that she had taken out 
this policy with him as insured, and he 
died in ignorance of its issuance. The trial 
court concluded that the proration clause 
was not applicable to death benefits and 
rendered judgment for the full amount in 
favor of plaintiff. On appeal, the review- 
ing court reversed, holding that plaintiff, 
who stood in the shoes of the insured, 
could not have her cake and eat it, too. 
Having collected the other insurance, she 
was bound by the policy terms.—Floeck v. 
United Benefit Life Insurance Company. 
New Mexico Supreme Court. 13 CCH 
LIFE CASsEs 420. 

J. V. Gallegos, Tucumcari, New Mexico, for 
Appellee. 

Otto Smith, Clovis, New Mexico, for Ap- 
pellant 


TUBERCULOSIS 
AT TIME OF DELIVERY 


(ALABAMA) 
® Sound health clause 


The insured died on August 15, 1946, as 
a result of pulmonary tuberculosis. Accord- 
ing to relatives, when the policy was issued 
on May 20, 1946, the insured appeared in 
good health. However, there was positive 
medical testimony that X-rays made on 
January 2, 1946, disclosed cavities in the 
lungs and pulmonary tuberculosis. Some 
twenty days after the’issuance of the policy, 
a doctor found the insured in a very run- 
down condition, coughing a lot and barely 
able to talk. From his physical examina- 
tion and the history given, the doctor was 
of the opinion that the insured had been 
suffering from tuberculosis for two years 


or more. The policy contained provision 
that no obligation was assumed by the 
company unless on the date of delivery the 
insured was alive and in sound health. The 
court concluded that the verdict for plain- 
tiff was against the great preponderance of 
the evidence, and judgment for plaintiff was 
reversed and the cause remanded for a new 
trial—Southern Life and Health Insurance 
Company v. Davis. Alabama Court of Ap- 
peals. March 23, 1948. 13 CCH Lire Cases 
415. 
Taylor, Ball & Taylor, for Appellant. 


James L. Caldwell, Huntsville, Alabama, for 
Appellee. 


SURGERY WITHIN TWO YEARS 
OF POLICY DATE 


(WEST VIRGINIA) 
® Voidance of policy 


In her written application for an insur- 
ance policy issued on October 30, 1944, the 
decedent stated that in the past three years 
she had not suffered from any illness, desease 
or injury. In truth, she was a _ hospital 
patient in April and June, 1943; and in 
May, 1944, a major operation was performed 
for cystitis and her appendix removed. She 
died in March, 1945, after having under- 
gone a second major operation. The policy 
contained a provision that it was voidable 
during the contestable period by the insuer 
if the insured had consulted a physician or 
received treatment for an illness, injury or 
disease, unless such consultation or treat- 
ment was specifically waived by endorse- 
ment of the president or secretary of the 
company. The insurer exercised its right of 
election to void without delay and, there- 
fore, could not be held liable. Judgment for 
plaintiff was reversed and a new trial granted. 
—Adkins v. Kentucky Central Life and 
Accident Insurance Company. West Vir- 
ginia Supreme Court of Appeals. Filed 
June 22, 1948. 13 CCH Lire Cases 405. 

Ira P. Hager, Logan, West Virginia, for 
Plaintiff in Error. 


Mark T. Valentine, Logan, West Virginia, for 
Defendant in Error. 


i 
Life Insurance Heads U. S. Savings Media 


Life insurance is the most widely used medium of accumulating family savings 
today and the only important medium not to show a decrease in percentage of 
families using it, according to a report of the Institute of Life Insurance. 
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THREE-YEAR-OLD 
KICKED BY HORSE 


(OHIO) 
@ Owner’s liability 

Vincent Henrich owned two mares, which 
he kept in a barn on the rear of his prem- 
ises. He constructed two open-backed tie 
stalls, with a chain four feet from the 
ground to keep the horses in the stall. The 
three-year-old plaintiff asked to see the 
horses, and defendant wife took her into 
the barn to the open space in the rear of the 
stalls. One of the colts, lunging backwards, 
kicked the child in the face. Defendants 
were charged with negligence in the con- 
struction of the stalls, failure to erect bar- 
riers to prevent persons from approaching 
too near the stalls, and failure to hold plain- 
tiff personally or prevent her from ap- 
proaching within range of the untrained 
colt. The trial court erred in charging the 
jury on joint enterprise, since Henrich did 
not know that his wife and child were in 
the barn until he heard the child scream. 
The liability of the husband, if any, lay in 
his failure to maintain the premises safe for 
an invitee. The negligence of defendant 
wife, if any, lay in her failure to use proper 
care in conducting the very young child into 
the stable in such proximity to the horses 
and in failuing to use due care in guarding 
the child. Judgment in favor of defendant 
wife was reversed, and judgment in favor 
of defendant husband was affirmed.—Dako- 
vich v. Henrich et al. Ohio Court of Ap- 
peals, Stark County. October 8, 1947. 16 
CCH NEGLIGENCE CAsEs 148. 


Quinn & Quinn, for Appellant. 
Burt, Carson, Lynch & Miller, for Appellees. 
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HOLE IN BATHROOM FLOOR 





(NEW YORK) 


e Tenant injured 
Landlord’s liability 


Plaintiff wife fell when her heel became 
lodged in a hole in the bathroom floor of an 
apartment leased from defendant. The lease 
provided that upon the tenant’s failure to 
keep the premises in repair, the landlord 
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might make the repairs and add the cost to 
the rent; that the landlord had the right to 
enter the premises to ascertain if repairs 
were needed and to make those he deemed 
necessary for the preservation or safety of 
the premises; and that failure of the land- 
lord to insist upon a strict performance of 
any of the terms would not be deemed a 
waiver of any rights. Plaintiffs had refused 
to sign the lease until the agent had assured 
them that the floor would be repaired, and 
although they had repeatedly asked that it 
be fixed, it was not repaired until three days 
after the accident. However, during this 
period other repairs were made in the apart- 
ment by defendant. The court was of th« 
opinion that the evidence pertaining to de 
fendant’s control was sufficient to count 

nance the verdict for plaintiff.—Noble et al 
v. Marx. New York Court of Appeals. July 
16, 1948. 16 CCH NecLicence Cases 168. 

John W. Manning, for Appellant. 
N. Bernard Silberg, for Respondents. 


INVITEE FALLS 
ON WAXED FLOOR 


(NEW JERSEY) 
e Storekeeper’s liability 





Plaintiff invitee, who had fallen on te 
waxed floor of defendant’s corset shop, al- 
leged that defendant failed to maintain the 
premises in a safe condition by allowing a 
great quantity of wax to remain on the floor, 
endangering the safety of the customers. 
The mere oiling or waxing of a floor does 
not raise an inference of negligence. The 
proprietor’s duty is that of ordinary care. 
The evidence did not show a deviation from 
the normal standard of condition of such 
floors, and the trial court erred in refusing 
to grant a nonsuit and in refusing to direct 
a verdict for defendant. Judgment for de- 
fendant was reversed.—Blessing v. Good- 
man, d.b.a. Ridgewood Corset Shop. New 
Jersey Supreme Court. July 14, 1948. 16 
CCH NEcticence Cases 170. 

Doughty & Dwyer, Michael A. Dwyer, 12 


Chestnut Street, Ridgewood, New Jersey, for 
Plaintiff, Respondent. 


Wilbur A. Stevens, 60 Park Place, Newark, 
New Jersey, for Defendant, Appellant. 
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MINOR INJURED 
IN ILLEGAL PRIZE FIGHT 


(CALIFORNIA) 
@ Promoter’s liability 





The eighteen-year-old plaintiff, who had 
engaged in a boxing match and prize fight 
at a carnival, operated by defendants, for a 
sum of $5.00, received severe physical in- 
juries from the contest for which he sought 
$15,000 damages. Although defendants pro- 
moted an unlicensed fight for their own 
gain, in violation of penal provisions of the 
law, “one who has sufficiently expressed his 
willingness to suffer a particular invasion 
has no right to complain and no man shall 
profit by his own wrongdoing.” Plaintiff as- 
sented to an invasion of his personal rights 
which prevented the injury from being tor- 
tious within the scope of the assent. Realiz- 
ing the possibility of bodily injury, by 
voluntarily engaging in the encounter, he 
assumed the risk. Judgment for defendants 
was affirmed.—Hudson, etc., et al. v. Craft 
et al. California District Court of Appeal, 
First District, Division Two. July 15, 1948. 
16 CCH NEeEGLicence Cases 167. 

Young, Ryan & Whitton, Albert K. Whitton, 
for Appellants. 


Applebaum & Mitchell, John Jewett Earle, for 


Respondents. 


HAND SEVERED BY TRAIN 


(CALIFORNIA) 


@ Stumbling in hole 
Cadet injured 


A twenty-three-year-old aviation cadet 
was “jogging” along the side of a train 
looking into the windows for two friends 
when his left foot went into a hole in the 
pavement thirteen feet from the rail, caus- 
ing him to stumble and hit his head against 
a blunt object which he believed was the 
side of a coach. The blow rendered him 
unconscious, and he apparently rolled under 
the train, which, in pulling out ten minutes 
later, practically severed plaintiff's hand. 
The court upheld the award of $60,000 for 
loss of his hand, taking into consideration 
the decreased value of the dollar and the 
fact that plaintiff, who had studied to be- 
come a physical education instructor, would 
be greatly restricted in such an occupation. 
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—Kircher v. The Atchison, Topeka and 
Santa Fe Railway Company. California 
Supreme Court. July 1, 1948. 16 CCH 
NEGLIGENCE CAsEs 156. 

Robert W.. Walker, William F. Brooks, Wal- 
lace L. Ware, for Appellant. 


Max Fink, Jerry Rolston, Cyrus Levinthal, 
Leon Kent, for Respondent. 


NONPAYING THEATER PATRON 
FALLS IN WASHROOM 


(CALIFORNIA) 


@ Water on floor 
Owner’s liability 





Plaintiff, a gratuitous licensee in defend- 
ants’ theater, slipped and fell on water and 
wet paper towels in the washroom. The 
jury returned a verdict in favor of the man- 
ager, but against the corporation, which ap- 
pealed, contending that since plaintiff was a 
gratuitous licensee, no actionable negligence 
was established. On review, the court held 
that the injury resulted from active conduct, 
as distinguished from condition of the prem- 
ises. An owner may be liable for failure to 
exercise ordinary care toward a licensee 
whose presence on the premises is known. 
The accident occurred some time after the 
manager had notice of the perilous condi- 
tion, and he had failed to remedy the situa- 
tion or to warn the visitor. Judgment of the 
lower court was affirmed.—Newman v. Fox 
West Coast Theatres et al., Fox Belmont 
Theatre Corporation, Appellant. California 
District Court of Appeal, Second District, 
Division Two. June 29, 1948. 16 CCH Nec- 
LIGENCE CASEs 162. 

Sidney A, Moss, Henry F. Walker, for Ap- 
pellant. 


Maddox & Vaughn, Arthur Strock, A, Stewart 
Maddox, Jr., Arthur Strock, for Respondent. 


FATAL INJURY 
IN DESERTED SUBWAY STATION 


(NEW YORK) 


@ Motorman’s lookout 
Instructions to jury 





Plaintiff’s intestate was fatally injured 
when he was struck by defendant’s subway 
train in a deserted station early in the morn- 
ing. The only eyewitness, the motorman, 
testified that he saw nothing until the body 
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became visible ten feet from the oncoming 
cars, that he applied his brakes immediately 
and completed an emergency stop within 
fifteen feet. The length cf the platform was 
such that the train must have traveled more 
than four hundred feet on the level stretch 
of track inside the well-lighted station be- 
fore the accident. From a misstatement of 
the law to the jury that only those finan- 
cially involved were “interested witnesses” 
and from an earlier remark that “everything 
everybody said can practically be taken as 
true,” the jurors could well have believed 
that their duty was to accept the motor- 
man’s version in its entirety. The trial court 
also erred in refusing to instruct that in a 
death case, the plaintiff is not held to the 
high degree of proof required in a case 
where the injured person may take the stand 
and give his version. Judgment for defend- 
ant was reversed and the cause remanded 
for a new trial.— Noseworthy, Admx. v. 
City of New York. New York Court of 
Appeals. July 16, 1948. 16 CCH NEGLIGENCE 
Cases 170. 

Ralph Stout, Joseph Rothbard, 
Bernstein, for Appellant. 


John P. McGrath, Corporation Counsel, Wil- 
liam D. Van Pelt, for Respondent. 


Herman W. 


FLYING SERVICE LIABILITY 


(MARYLAND) 


@ Plane renter killed in crash 
Proximate cause 

The decedent and a friend rented a PT 23 
at defendant’s airport. The plane had two 
gasoline tanks and a selector valve with a 
handle and indicator. By turning the valve 
to the left or right, the left or right tank 
would be connected with the engine. The 
gauge on each tank and the handle and 
indicator of the valve were in clear view of 
the pilot when he was sitting in the cockpit. 
The plane had been rented for the previous 
hour to one Keeney, who flew on the left 
tank. When he landed he told the decedent 
that the tank was practically empty and to 
switch it. When the decedent and his com- 
panion were 900 feet up, the motor started 
to miss and finally stopped completely, and 
the plane crashed. On checking the wreck- 
age, it was found that the valve was on the 
left tank, which was empty, and that the 
right tank was about three-quarters full. 


Affirming a judgment for defendant, the 
court held that plaintiff failed to prove that 
the crash was caused by some defect in the 
engine which defendant could have discov- 
ered by inspection. The evidence showed 
that the accident was directly caused or 
contributed to by the decedent’s negligence. 
—State of Maryland for Use of Piper, etc., 
et al. v. Henson Flying Service, Inc. Mary- 
land Court of Appeals. July 20, 1948. 16 
CCH NEGLIGENCE Cases 164. 

Ellsworth R. Roulette, John M. Colton, Hag- 
erstown, Maryland, for Appellants. 


D. Kenneth McLaughlin, Charles F. Waga- 
man, Hagerstown, Maryland, for Appellee. 


CONCEALED DANGER 
IN SAWDUST PILE 


(GEORGIA) 
@ Minor electrocuted 





A seventeen-year-old boy, barefooted and 
without a hat, was playing with a number 
of children on a wet sawdust pile owned by 
defendant lumber company. The boy made 
his way to the top of the pile where his 
head came to about a foot and a half from 
an uninsulated electric wire, owned and 
controlled by defendant power company, 
which conveyed an electric current of 2300 
volts by which the sawmill was operated. 
The boy assumed a diving position, but 
before he could leap, the powerful electric 
current, attracted by the connection made 
by the decedent’s body with the wet saw- 
dust, struck him. Plaintiffs contended that 
the decedent was exposed to a concealed 
danger in the created mantrap and that 
the sawdust pile was an attractive nuisance. 
The decedent’s brain had ceased to develop 
in his early youth, and he had the mind 
of a normal child of eight years of age and 
was accustomed to play with children of 
that age. The petition set forth a cause of 
action against both defendants, and the trial 
judge erred in sustaining their demurrers.— 
Clinton v. Gunn-Willis Lumber Company 
et al. Georgia Court of Appeals. July 12, 
1948. 16 CCH NEGLIGENCE CAses 179, 

John R. Wilson, Erle M. 
bridge, Georgia, for Appellant. 


Custer & Kirbon, Conger & Conger, Bain- 
bridge, Georgia; Grover Middlebrooks, Atlanta, 
Georgia, for Appellants. 


Donalson, Bain- 
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FIRE SPREADING 
FROM PAINT THINNER VAT 


(CALIFORNIA) 
e Property damage 





Plaintiffs’ plumbing business and defend- 
ant’s machine shop were in the same build- 
ing, separated from each other by a partition. 
A fire which destroyed plaintiffs’ property 
started when sparks emanating from de- 
fendant’s grinding machine, which was being 
used on metal, ignited the paint and thinner 
in an open vat. Defendant contended that 
plaintiffs, through their office manager, had 
knowledge of use of the cutting wheel and 
paint vat, and that since they had made no 
objections, they should be held to have ac- 
quiesced in the condition and should be 
estopped to maintain an action against it. 
The court found no merit in the contention, 
since the office manager had no knowledge 
as to the use of paint thinner or the danger 
connected with its use. Judgment for plain- 
tiff was affirmed—Humiston et al. v. Hook 
et al. California District Court of Appeal, 
Second District, Division Three. June 9, 
1948. 16 CCH Necuicence Cases 155. 

Clarence G. Weisbrod, Clarence Hansen, for 
Appellants. 


Hindman & Davis, Cobb & Utley, for Respond- 
ents. ; 


RE-USED BEER BOTTLE EXPLODES 


(NEW YORK) 
© Bottling company’s liability 





The minor plaintiff, employed in a public 
tavern, was taking bottles of beer from a 
case and placing them in rows on a shelf 
back of the bar, when one of the bottles 
exploded, causing serious injury to one of 
his eyes. Plaintiffs alleged that defendant 
bottler had failed to use due care in in- 
specting the old re-used bottles, which were 
weak and defective. There was evidence 
that the bottle exploded because it was too 
weak, that defendant used old bottles in 
great quantities for continuous refilling, and 
that such a practice was hazardous because 
constant handling tends to develop defects 
which will weaken their resistant strength. 
Although defendant followed standard prac- 
tice in re-using the bottles, it was for the 
jury to determine whether the use of such 
bottles was hazardous, since common usage 
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is not a conclusive test of negligence. Judg- 
ment for plaintiffs was affirmed.—Saglimbeni, 
etc., et al. v. West End Brewing Company. 
New York Supreme Court, Appellate Divi- 
sion, Third Department. July 7, 1948. 16 
CCH NEGLIGENCE Cases 173. 

Harold E. Blodgett, 408 State Street, Schenec- 
tady, New York, for Respondents. 


Kernan & Kernan, Devereux Block, Utica, 
New York, for Appellant. 


COURSE OF STREAM ALTERED 


(NEW YORK) 


@ State’s liability 
Property damage 





In constructing six miles of improved 
highway through Pea Brook Valley, the 
state made eleven changes in the channel 
of a brook. Claimants contended that the 
plans of the state provided for too steep 
a slope adjacent to the highway and an 
inadequate amount of riprap so that when 
a heavy, but not unprecedented, rain fell, 
the level of the creek rose and uprooted 
trees and displaced rocks and earth, cut- 
ting off the stream and diverting its course 
into other channels, all of which caused 
damage to one claimant’s manufacturing 
plant and washed away another claimant’s 
house. The court reversed judgments of 
dismissal and entered judgments for claim- 
ants.—Kenney et al. v. The State of New 
York. New York Supreme Court, Appellate 
Division, Third Department. July 7, 1948. 
16 CCH NEcLIGENCE Cases 172. 

Deckelman & Schadt, James H. Glavin, Jef- 
fersonville, New York, for Claimants, Appel- 
lants. 

Nathaniel L. Goldstein, Attorney General, 
Wendell P. Brown, Solicitor General, John R. 
Davison, Ronald E, Coleman, Assistant Attor- 
neys General, Albany, New York, for Defendant, 
Respondent. 


WET AREA AT GROCERY 
CHECKING COUNTER 


(NEBRASKA) 


e@ Customer injured 
Contributory negligence 





Before commencing her shopping in de- 
fendant’s self-service grocery, plaintiff went 
over to visit with the checker, with whom 
she was acquainted. The checker was mop- 
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ping the floor, and plaintiff commented on 
the mop. Plaintiff then moved on to select 
her purchases, and the checker took the mop 
and bucket to the rear of the store. Five 
minutes later plaintiff fell on the damp area. 
It was error to direct a verdict for defend- 
ant on the ground of plaintiff’s contributory 
negligence. Where an invitee in a self- 
service store is absorbed in the selecting 
of goods and the proprietor has kept a 
freshly mopped space open for the cus- 
tomer’s use, it cannot be said, as a matter 
of law, that a customer of ordinary prudence 
would not have stepped into the area. The 
question was one for the jury. Judgment 
for defendant was reversed and the cause 
remanded.—Surface, Admr. v. The Safeway 
Stores, Inc. United States Court of Appeals 
for the Eighth Circuit. September 1, 1948. 
16 CCH NEGLIGENCE Cases 182. 

Jack M. Pace, Dwight C. Perkins, 
Davies, Pace & Perkins, for Appellant. 

Flavel A. Wright, Cline, Williams & Wright, 
for Appellee. 


Mockett, 


WALKING 
INTO OPEN ELEVATOR SHAFT 


(TENNESSEE) 
e@ Tenant’s employee injured 

Plaintiff, who was employed by a sublessee 
in a building leased by defendant, stepped 
into the darkened self-serving elevator to 
turn on the light in the carriage and fell 
through the shaft. Plaintiff had used the 
elevator many times when the carriage was 
standing unlighted 
sengers 


ready to receive pas- 
and did not know that the door 
would open unless the carriage was there, 
since it is a standard safety measure for 
doors to have interlocks which are operated 
electrically so that the carriage does not 
move from any floor’ until the door to the 
shaft is closed. The questions of contrib- 
utory negligence and assumption of risk 
were correctly submitted to the jury, and 
judgment for plaintiff was affirmed.—Charles 
v. Welch. Tennessee Court of Appeals, 
Middle Section, Nashville. July 31, 1948. 
16 CCH NEeEcLiceNce Cases 173. 

Cate & Cate, Nashville, Tennessee, 
tiff in Error. 


Judson Harwood, Bass, Berry & Sims, Nash- 
ville, Tennessee, for Defendant in Error. 


for Plain- 


INWARD SWINGING DOOR 


(CALIFORNIA) 


e Tenant’s employee injured in fire 
Violation of safety ordinance 
Proximate cause 





Between the showroom and workroom in 
the space leased by plaintiff’s employer from 
defendant was a set of double doors swing- 
ing into the workroom. The west half of 
these doors was always closed. As plaintiff 
was preparing to go home one evening, a 
fire broke out, and she headed for the double 
doorway, but fell over something which she 
thought was a body. When she staggered 
to her feet, she went through the east half 
of the door, which was open, and fell down 
the steps into the lower level of the show- 
room. The violation of an ordinance pro- 
hibiting doors swinging inward could not 
have proximately caused plaintiff’s injuries, 
since she fell before reaching the door, and 
when she did arrive at the door, it was 
open, and she went through it without hin- 
drance. Judgment for defendants was af- 
firmed.—Neuber v. Royal Realty Company 
et al. California District. Court of Appeal, 
Second District, Division One. July 7, 
1948. 16 CCH NEcLIGENce Cases 181. 

Musick, Burrell & Ingebretsen, Anson B. Jack- 
son, Jr., James E, Ludiam, for Appellant. 


Lasher B. Gallagher, Gibson, Dunn & Crutcher, 
Norman S. Sterry, for Respondents. 


WALL BED FALLS 
ON TENANT 


(CALIFORNIA) 


e@ Landlord’s liability 

The wall bed in the apartment rented by 
plaintiffs was of the folding type with the 
head attached to the door of the closet, the 
door being pivoted at the top and bottom 
so that the foot of the bed could be raised 
and the bed folded against the door. When 
plaintiff wife attempted to lower the bed 
the screws and metal plate which held the 
pivoting device to the door frame pulled 
out, and the bed fell, injurying plaintiff wife. 
Plaintiffs had lived in the apartment for 
fourteen months and had used the bed with- 
out any indication that it was defective in 
any way. There was no showing that re- 
pairs had ever been made to the bed or 
its attachments or that the landlord had any 
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knowledge that its installation was improper. 
A landlord’s liability does not extend to 
conditions or latent defects which, unknown 
to it, arise after the apartment has been 
used for fourteen months without discovery 
of any defects by the tenants. Judgment for 
plaintiffs was reversed.—Forrester et al. v. 
Hoover Hotel & Investment Company. 
California District Court of Appeal, Second 
District, Division One. August 17, 1948. 
16 CCH NEGLIGENcE CASes 186. 

Sidney A. Moss, Henry F. Walker, for Ap- 
pellant. 


Forrest A. Betts, Gerald F. Smith, Jr., for 
Respondents. 


BEER BOTTLE EXPLODES 
IN EYE 
(CALIFORNIA) 


@ Res ipsa loquitur 
Instructions to jury 


The owner of a cocktail bar and cafe 
sustained serious injury to his right eye 
when a bottle of beer exploded while he 
was transferring it from the case to the 
refrigerator. On appeal from a judgment 
for plaintiff, defendant questioned the cor- 
rectness of instructions which introduced the 
res ipsa loquitur doctrine. The trial court 
instructed that the evidence established as 
a matter of law an inference of negligence 
on the part of defendant, taking from the 
jury the issues that the bottle might have 
been rendered unsafe while in the hands of 
other persons after it left possession of the 
defendant, and that the defective or dan- 
gerous condition of the bottle might prob- 
ably have been discovered by defendant by 
methods employed to test bottles. The 
erroneous instructions could not be cured 
by giving other correct instructions, since 
the effect was to create conflict, and it 
could not be determined which instructions 
governed the jury’s verdict. Judgment for 
plaintiff was reversed——Gordon v. Aztec 
Brewing Company. California District Court 
of Appeal, Second District, Division Three. 
July 14, 1948. 16 CCH NEGLIGENCE CasEs 
177, 

., Eugene S. Ives, Schell & Delamer, for Appel- 
ant. 


Mitchell & Gold, Samuel A, Rosenthal, Leon- 
ard G. Ratner, for Respondent. 


EYEDROPS FATAL 
TO CHILD 


(HAWAII) 
© Federal Tort Claims Act 


The four-year-old son of a chief warrant 
officer of the United States Navy stationed 
in the Territory,of Hawaii, had been born 
with weak muscles in his right eye. A 
Navy doctor prescribed a medication to 
dilate the child’s eyes, to be administered 
by the parents, preparatory to an opera- 
tion. The prescription called for one half 
of one per cent of solution of atropine 
sulphate. However, the corpsman in the 
pharmacy at the Naval Hospital, filled the 
prescription with thirty-one per cent solu- 
tion of atropine sulphate, a single drop of 
which is a lethal dose for a human being. 
The child died shortly after the mother had 
dropped one drop of the contents of the 
bottle into each of the child’s eyes. Judg- 
ment was entered for plaintiffs in the sum 
of $11,460.—Wilscam et ux. v. The United 
States of America. United States District 
Court, District of Hawaii. March 24, 1948. 
16 CCH NEGLIGENCE CasEs 187. 

Howard Z. Buck, Lewis, Kimball & Buck, 


1160 Bishop Street, Honolulu, Hawaii, for Plain- 
tiffs. 

Ray J. O’Brien, United States Attorney, Dis- 
trict of Hawaii, William M. Blatt, Assistant 
United States Atorney, District of Hawaii, Hono- 
lulu, Hawaii, for Defendant. 


DENTAL PATIENT'S JAW 
FRACTURED 


(CALIFORNIA) 


®@ Malpractice 
Contributory negligence 


While defendant was removing the roots 
of an impacted wisdom tooth, he fractured 
the inner side of plaintiff's jaw bone. He 
repaired the fracture by wires which held 
the parts together and the jaws in a closed 
position. Plaintiff received treatment for 
a month and was then discharged as cured, 
but was subsequently required to have an 
operation for the removal of an abcess. 
Defendant contended that plaintiff was con- 
tributorily negligent in failing to obey his 
instructions as to medication and diet after 
he discharged her. It was reversible error 
to give instructions, based upon hypothetical 
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findings as to plaintiff's negligence in fail- 
ing to return for further treatment when 
the pain and swelling increased or in failing 
to seek medical care elsewhere, on contrib- 
utory negligence in general terms, since no 
grounds for such instructions were pleaded 
or proved. Judgment for defendant was 
reversed.—Preston v. Hubbell. California 
District Court of Appeal, Second District, 
Division Three. August 2, 1948. 16 CCH 
NEGLIGENCE CASEs 176. 

F. A. Knight, for Appellant. 

Gibson, Dunn & Crutcher, for Respondent. 


TIE ROD CONTACTS 

HIGH TENSION WIRE 

(TENNESSEE) —™*” 
© Subcontractor’s employee injured 


International Harvester had engaged vari- 
ous independent contractors to construct a 
plant. Plaintiff was an employee of an inde- 
pendent contractor’s subcontractor. As plain- 
tiff and a fellow employee were engaged in 
placing tie rods in the roof trusses, the end 
of the rod which plaintiff was handling came 
in contact with the high voltage power line 
which was strung around the steel construc- 
tion, causing the fellow employee to be 
killed instantly and plaintiff to fall twenty- 
eight feet to the paved road. Plaintiff alleged 
that International Harvester and the inde- 
pendent contractors it had engaged had 
located the high tension wire in perilous prox- 
imity to the steel structure and failed to 
insulate or take any precautions to guard 
workers from contact with the wires. The 
jury returned a verdict for plaintiff in the 
amount of $60,000, and the trial judge sug- 
gested a remittitur of $20,000. The reviewing 
court affirmed, concluding that the jury was 
warranted in finding that plaintiff’s injuries 
were due to the overhanging end of the rod 
coming into contact with the wires by acci- 
dent.—International Harvester Company et 
al. v. Sartain. Tennessee Court of Appeals, 
Jackson. Filed September 17, 1948. 16 CCH 
NEGLIGENCE CASEs 210. 

A. Longstreet Heiskell, Chandler, Shepherd, 


Heiskell & Williams, Memphis, Tennessee, for 
International Harvester. 


Cooper Turner, Charles L. Neely, Memphis, 
Tennessee, for Virginia Engineering Company. 


Evans, Exby, Moriarty & Creson, Memphis, 
Tennessee, for Sartain. 
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BLASTING DAMAGES HOUSE 


(PENNSYLVANIA) 
e Construction company’s liability 


While defendant was engaged in construc- 
tion work, blasting by dynamite caused 
concussions and vibrations which rocked 
plaintiffs’ house, broke the windows and 
water pipes, and moved the walls out of 
line. Plaintiffs complained to defendant’s 
manager, and were advised that they would 
be paid for the damage, but would have 
to await completion of the blasting opera- 
tions. The blasting was continued, causing 
increasing damage to plaintiffs’ house. Al- 
though the damage itself was not proof of 
negligence, the violence of the blasts and 
the nature of the injury were sufficient to 
justify an inference that the blasts were the 
results of overcharges and that defendant 
was negligent in continuing the blasting in 
the same violent manner after notice of the 
damage it was causing. Judgment for plain- 
tiffs was affirmed.—Federoff et al. v. Har 
rison Construction Company. Pennsylvania 
Superior Court. July 23, 1948. 16 CCH 
NEGLIGENCE Cases 175. 

Frank L, Seamans, Smith, Buchanan & Inger- 
soll, 1025 Union Trust Building, Pittsburgh, 
Pennsylvania; H. Gilmore Schmidt, Miller & 


Schmidt, Washington Trust Building, Washing- 
ton, Pennsylvania, for Plaintiffs. 
David H. Weiner, 532 Washington Trust 


Building, Washington, Pennsylvania, for De- 
fendant. 


POWER LINES FELLED IN STORM 


(LOUISIANA) 
e Negligent inspection 


Following a violent storm, defendant elec- 
tric company received calls from customers 
whose service had been impaired, and repair 
crews went to some of the trouble spots to 
make emergency repairs. Defendant’s unin- 
sulated power line had fallen across a tele- 
phone line which was entangled in the branches 
of a fallen tree south of plaintiff Short’s 
farm. Defendant’s repair crew found another 
break in the power line north of the Short 
farm and installed a “hot line clamp,” com- 
pletely deenergizing the transmission lines 
on plaintiff's property. Melder, a highway 
foreman, accompanied by his brother, was 
inspecting the damage with respect to use 
of the roads. Joined by Short, the men 
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walked toward the fallen tree. Near a cattle- 
gap Melder noticed a telephone wire lying 
across the road, which he picked up and laid 
over a post. Immediately after this inci- 
dent, another of defendant’s repair crews 
closed the circuit breaker energizing the line, 
and, failing to look further for lines that 
were damaged, departed from the locality. 
Meanwhile Melder disengaged the telephone 
wires from the tree and received a shock. 
In an attempt to remove the charged wire 
from Melder’s hand by use of an axe, 
Short, whose shoes were wet, was killed. 
Affirming judgments for plaintiffs, the court 
held that defendant was negligent in failing 
to note the trouble call and complaint re- 
ceived in the particular area after the storm 
and that such failure constituted lack of 
care.—Short v. Central Louisiana Electric 
Company, Inc. Louisiana Court of Appeal, 
Second Circuit. Rehearing denied, June 28, 
1948. May 31, 1948. 16 CCH NEGLIGENCE 
CaAsEs 190. 

Gist, Thornton, Murchison, Alexandria, Louisi- 
ana, for Appellant. 


Polk, Culpepper, Alexandria, Louisiana, for 
Appellee. 


OVERFLOW OF GASOLINE 


(ILLINOIS) 


© Garage destroyed by fire 
Lessee’s liability 


While filling tanks a Standard Oil Com- 
pany employee allowed the gasoline to over- 
flow. It ignited, causing a conflagration 
which destroyed the building and equipment 
located on the premises. The owners of the 
property and their insurers brought suit 
against the oil company, which, in a third- 
party complaint, alleged that the fire was a 
result of negligent maintainance of equipment 
by the lessee of the premises. Under the con- 
tract between Standard Oil Company and the 
lessee, the latter had agreed to indemnify the 
oil company against liability or loss occasioned 
by fire from any of the equipment loaned to 
the lessee, whether due to the negligence of the 
company or not. The court held that the 
law of the State of Illinois is such that this 
type of contract is not against public policy. 
The only prohibitions against such contracts 
are founded upon relationships such as a 
common carrier and its passengers. This 
was not a situation in which Standard Oil 
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Company attempted to delegate a duty or 
exempt itself from liability but rather pro- 
vided for indemnification in the event of 
liability. Even assuming that gasoline is an 
inherently dangerous substance, that fact, in 
itself, could not render the contract invalid 
and against public policy. The cross-com- 
plaint was dismissed.—Twin City Fire In- 
surance Company et al. v. Standard Oil 
Company of Indiana. United States Dis- 
trict Court, Northern District of Illinois, 
Eastern Division. July 30, 1948. 16 CCH 
NEGLIGENCE CAsEs 202. 

Cummings & Wyman, 1 S. LaSalle Street, 
Chicago, Illinois, for Plaintiff. 


Erwin W. Roemer, 33 S. Clark Street, Nathan 
Einhorn, 100 N. LaSalle Street, Chicago, Ilinois, 
for Defendant, 


WATER LEAKING 

FROM ADJACENT ROOF 

(GEORGIA) i” " 
e Building damaged 


Abutting owner’s liability 
Measure of damages 


Plaintiff’s building was damaged when 
water from the roof of defendant’s building 
ran onto the side and underneath the build- 
ing owned by plaintiff. The measure of dam- 
ages alleged was $500, the difference in value 
before and after the injury. The trial court 
charged that the measure of damages was 
the amount it would require to put plaintiff's 
house in the condition in which it was be- 
fore, or at the time, the damage was sus- 
tained. Defendant excepted to the overrul- 
ing of his motion for a new trial, contending 
that the court should have charged the jury 
that plaintiff was bound to lessen the dam- 
ages. Since there was no evidence as to the 
amount it would require to repair the house, 
and since plaintiff could not have done any- 
thing to lessen the damages for the reason 
that defendant’s building leaned so far over 
toward plaintiff’s that the place where the 
repair work was needed was not accessible, 
the verdict was without evidence to support 
it. Judgment of the lower court was reversed. 
—Edelson v. Hendon. Georgia Court of 
Appeals. July 9, 1948. 16 CCH NEGLIGENCE 
Cases 175. 

Duke Davis, H. E. Richter, LaGrange, Georgia, 
for Plaintiff. 

P, T. Hipp, LaGrange, Georgia, for Defendant. 
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PLUMBER'S HELPER FALLS 
FROM SCAFFOLD 


(LOUISIANA) 
e Insurer’s liability 





Plaintiff, an employee of a plumbing com- 
pany which had a contract with the owner 
of a building to do the plumbing work on 
a reconstruction job, fell when a plank across 
an open space between two beams slipped. 
The carpenters working under the general 
contractor had placed’the plank for use of 
the plumber. The boards were not nailed in 
place, and when plaintiff reached the middle 
of the scaffold, it twisted and he fell. Suit 
was brought against the building contrac- 
tor’s insurer, which contended that plaintiff's 
right of action was under the Workmen’s 
Compensation Law. Plaintiff's employer had 
a contract with the building owner and was 
not a subcontractor of the insured. There- 
fore, there was no relationship of employer 
and employee. The motion to dismiss and 
for summary judgment was overruled.— 
Baham v. Eagle Indemnity Company. United 
States District Court, Western District of 
Louisiana. August 8, 1948. 16 CCH NEctI- 
GENCE Cases 180. 

Edward Dubuisson, James G. Dubuisson, 
Opelousas, Louisiana, for Plaintiff. 

Davidson & Davidson, J. J. Davidson, Jr., 
Lafayette, Lousiana, for Defendant. 


Alex L. Andrus, Jr., Opelousas, Louisiana, 
for Intervenor Protective Indemnity Company. 


FIVE STEPS 
FROM STANDING STREET CAR 


(VIRGINIA) 
e@ Pedestrian injured 


After alighting from a bus at the right 
hand side of the intersection, the decedent 
proceeded to cross the street to his place of 
employment on the west side of the high- 
way. While in the act of crossing, he was 
struck by a northbound street car, accord- 


ing to decedent’s evidence, when he was, at 
the most, five steps from defendant’s tracks, 
the street car was standing still and at a 
passenger stop about eight-to-ten feet from 
the crossing. He was in plain view of the 
motorman, who admitted he saw him. How- 
ever, the motorman started the street car 
without warning, slowed down, then sub- 
stantially advanced his speed, and, before 
he could stop, fatally injured the decedent. 
There was credible evidence that the motor- 
man failed to use due and ordinary care, and 
judgment of the lower court was affirmed.— 
Virginia Transit Company v. James, Admr. 
Virginia Supreme Court of Appeals. Sep- 
tember 8, 1948. 16 CCH NEGLIGENCE CASES 
188. 


EMPLOYEE 
OR INDEPENDENT CONTRACTOR? 
(MISSOURI) 
@ Electric shock 

Plaintiff, a carpenter, was employed by 
defendant to add two rooms and make some 
alterations to his house. They planned the 
changes together, and plaintiff put it into 
sketch form. Plaintiff employed two help- 
ers, outlined and directed their work, worked 
according to his own days and hours. De- 
fendant furnished the material and paid 
plaintiff and his helpers by the hour. When 
plaintiff located an electric cable that was 
impeding the work, he called it to the atten- 
tion of defendant and suggested that it 
would have to be cut and removed. De- 
fendant assured him that the cable was car- 
rying no current. But on cutting into the 
cable, plaintiff contacted the current and 
received a shock. Whether plaintiff was an 
employee or an independent contractor was 
a question of fact, and the jury’s verdict in 
favor of defendant was sustained.—Benham 
v. McCoy. Missouri Supreme Court, Divi- 
sion One. September 13, 1948. 16 CCH 
NEGLIGENCE CASEs 193. 
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Motorcycle Death Brings Record Judgment 


Judgments totalling $43,400 for the death of two youths on a motorcycle were 
assessed against contractors engaged in road construction by a Tennessee circuit 
court. The boys were killed when the motorcycle ran into an open ditch on 
the roadside. 
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